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APPLICATION FOR INTERVENOR STATUS 

This is an application by Sierra Club of Canada (the “Applicant”), acting through its 
British Columbia Chapter, for intervenor status in an appeal filed by Weyerhaeuser 
Company Limited (“Weyerhaeuser”).    

The Applicant makes this application pursuant to subsection 131(13) of the Forest 
Practices Code of British Columbia Act (the “Code”).  The Applicant seeks intervenor 
status in order to make submissions on the interpretation and application of the 
“due diligence” defence as set out in section 72 of the Forest and Range Practices 
Act (the “Act”). 

This application was conducted by way of written submissions. 
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BACKGROUND 

Weyerhaeuser appealed a March 19, 2004 determination by Maxwell Tanner, 
District Manager for the Headwaters Forest District, Ministry of Forests, (the 
“District Manager”) in which he found that Weyerhaeuser had contravened section 
96(1) of the Code.  The contravention involved the cutting of Crown timber, without 
authorization, by a feller buncher operator subcontracted to Weyerhaeuser in the 
performance of cutting permit 129, cutblock C, under Forest Licence A18694.  The 
District Manager levied a penalty of $2,012.  

Weyerhaeuser appealed the determination on the following basis: 

• The District Manager erred by incorrectly calculating the penalty assessed 
for the contravention of section 96(1) of the Code. 

• The District Manager erred in his application of the defense of mistake of 
fact under section 72 of the Act. 

• The District Manager erred in his application of the due diligence defence 
under section 72 of the Act. 

• The District Manager erred by failing to provide the determination in a 
timely manner, causing prejudice to Weyerhaeuser. 

On April 20, 2004, the Forest Practices Board requested that it be added as a third 
party to the appeal. 

On September 29, 2004, the Commission received the application for intervenor 
status that is the subject of this decision.   

The Applicant is a nationally incorporated, membership-based, non-profit 
organization dedicated to environmental protection and restoration.  The British 
Columbia Chapter has a history of researching and advocating on forest practices 
and policy provisions.  The Applicant has previously appeared before the 
Commission with intervenor status. 

The Applicant applies to intervene only on the issue of due diligence and doesn’t 
intend to raise issues not presently before the Commission or to introduce fresh 
evidence.  It seeks to file a written submission canvassing relevant law, law journal 
articles, and other sources related to the defence of due diligence.   

All parties were given an opportunity to respond to this application.  The 
Commission only received a response from Weyerhaeuser. 

Weyerhaeuser advised that it would suffer financial prejudice if the participation of 
the proposed intervenor in any way lengthened the appeal.  However, it 
acknowledged that the applicant’s participation may be of some value to the 
Commission in light of a prior appeal where the due diligence issue was before the 
Commission (MacMillan Bloedel Limited v. Government of British Columbia (Appeal 
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No. 96/05(a), February 19,1997)(unreported).  Therefore, Weyerhaeuser states 
that it consents to the application on the following terms: 

1. The Applicant be permitted only to file written submissions on the issue 
identified in its application, specifically on the defence of due diligence. 

2. The Applicant be prohibited from calling evidence, cross-examining 
witnesses or raising new issues. 

3. The Applicant be required to deliver a written brief of their argument to 
Weyerhaeuser no less than one week before the hearing of the appeal. 

4. The Applicant not be allowed to make oral argument, or alternatively, 
their oral augment be restricted to one-half hour. 

RELEVANT LEGISLATION 

The following subsections of the Code are relevant to this application: 

131. (13) The commission may invite or permit a person to take part in a hearing 
as an intervenor. 

(14) An intervenor may take part in a hearing to the extent permitted by the 
commission and must disclose the facts and law on which the intervenor 
will rely at the appeal, if required by the regulations and in accordance 
with the regulations. 

The following section of the Administrative Review and Appeal Procedure 
Regulation, B.C. Reg. 12/2004 (the “Regulation”) is relevant to this application: 

Intervenors 

24 (1) If an intervenor is invited or permitted to take part in the hearing of an 
appeal under section 131(13) of the Forest Practices Code of British 
Columbia Act, the commission must give the intervenor a written notice 
specifying the extent to which the intervenor will be permitted to take part.  

 (2) Promptly after giving notice under subsection (1), the commission must 
give the parties to the appeal written notice  

(a) stating that the intervenor has been invited or permitted under section 
131(13) of the Forest Practices Code of British Columbia Act to take 
part in the hearing, and  

(b) specifying the extent to which the intervenor will be permitted to 
participate. 
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ISSUES 

Subsections 131(13) and (14) of the Code allow the Commission to permit an 
intervenor to take part in a hearing, to the extent that the Commission finds 
appropriate.  

In Forest Practices Board v. Riverside Forest Products Ltd. and the Ministry of 
Forests (Appeal No. 95/01(a), June 11, 1996) (unreported), the Commission 
adopted the following test for granting leave to an applicant to participate in an 
appeal as an intervenor:  

…and the Commission agrees, that the test is whether the applicant 
has a valid interest in participating and can be of assistance in the 
proceedings (Hunter v. Board of Commissioners of Public Utilities for 
the Province of New Brunswick et al. (1984), 11 Admin. L.R. 221 at 
226 (N.B.C.A.)). 

The Commission recently re-affirmed this test in Kalesnikoff Lumber Co. Ltd. v. 
Government of British Columbia (Appeal Nos. 2003-FOR-005(a) and 2003-FOR-
006(a), May 10, 2004).  This panel of the Commission finds that this test is equally 
applicable to the present application.  Therefore, the Commission has framed the 
issues as follows:  

1. Whether the Applicant has a valid interest in participating; and, 

2. Whether the Applicant can be of assistance in the proceeding. 

If the Commission decides that the Applicant should be permitted to intervene, 
Commission will decide: 

3.  To what extent should the Applicant participate? 

DISCUSSION AND ANALYSIS 

1. Whether the Applicant has a valid interest in participating.  

The Commission is satisfied that the Applicant has a valid interest, in that it 
possesses a unique environmental policy perspective that may not be represented 
by other parties to the appeal.  Further, it has shown a long-term interest in the 
application of the defence of due diligence to forestry matters, as evidenced by its 
past participation as an intervenor in the MacMillan Bloedel appeal. 

The Commission finds that the Applicant has a valid interest in the statutory 
interpretation issues raised in this appeal.   
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2. Whether the Applicant will be of assistance in this proceeding.  

When considering whether an applicant for intervenor status will be of assistance in 
a proceeding, the Commission considers the uniqueness of the applicant's 
perspective and the applicant’s expertise in the area.  The Commission also 
considers whether the applicant’s participation will unnecessarily delay the appeal, 
and whether the applicant’s evidence or argument will repeat or duplicate evidence 
or argument presented by the other parties.  

The Applicant submits that it has considerable experience in environmental matters 
and in the practical application of forest legislation.  It argues that its research into 
the environmental impacts that result from the application of forest legislation gives 
it the perspective to advance arguments that are different in character and scope 
from those of the other parties.   

The Appellant in this case accepts that the arguments of the Applicant will be of 
assistance to the Commission.  

In the circumstances, the Commission is prepared to grant the Applicant intervenor 
status in the appeal.   

3.  To what extent should the Applicant participate?

The Applicant advises that it wishes to participate by making written submissions 
on the defence of due diligence.  In a later submission, it clarified that it also seeks 
to make oral submissions to the Commission at the hearings.  The Applicant also 
submitted that it should not be constrained by a time limit should it be allowed to 
make oral argument.  

As noted above, Weyerhaeuser submits that the Applicant’s participation be limited 
to ensure that the two days of hearing are primarily preserved for the submissions 
of the main parties.  It seeks to ensure that the addition of an intervenor does not 
lengthen the proceedings and cause prejudice to the Appellant.    

The Commission is always concerned about unnecessary delay and the duplication 
of evidence.  The Commission accepts that any delay or lengthening of the appeal 
hearing is likely to prejudice the Appellant.   

The Commission is satisfied that the Applicants’ participation will not result in 
unnecessary delay, so long as their participation is limited to providing legal 
argument in relation to the interpretation of subsection 72 of the Act.  Therefore, 
the Commission is prepared to allow the Applicants to participate on this limited 
basis and in accordance with the schedule below.   

DECISION 

In making this decision, the Commission has considered all of the evidence before 
it, whether or not specifically reiterated here. 
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For the reasons stated above, the Commission grants the Applicant’s application for 
intervenor status.  Pursuant to subsection 131(14) of the Code and section 24 of 
the Regulation, the Applicants may take part in the appeal as follows: 

• They must provide a written argument on the interpretation of section 72 
of the Act and on the substance of the due diligence defence. 

• They may present an oral argument at the close of the hearing, not to 
exceed a time limit of one half hour. 

• They must provide one copy of their written argument to the parties and 
three copies to the Commission, at least 7-days before the first day of the 
hearing. 

• They will not be given an opportunity to lead evidence, cross-examine 
witnesses, or raise new issues. 

Although some overlap in arguments is to be expected, the Commission cautions 
the Applicant to avoid repeating or duplicating the arguments presented by the 
Third Party.   

“Alan Andison” 

Alan Andison, Chair 
Forest Appeals Commission 

October 15, 2004 
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