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I. IN TR O D U C TI O N
•

The Council’s proposed residential development plans for Echo Heights Forest run contrary
to the public’s legal right to use the land recreationally.

•

The legal doctrine of dedication and acceptance establishes that public rights arise as a
result of landowners acquiescing to long-standing public use of the land. The public has
plainly and openly been using the Echo Heights Forest for recreational purposes for over 50
years. The municipality has been aware of this and has enabled it. These facts are well
established by the evidence.

•

In addition to the public’s legal rights to use the land recreationally, when making planning
decisions, the Council must also act in accordance with various legal duties. These duties, as
defined by statute and case law, support the decision to officially dedicate all of Echo Heights
Forest as park. These legal duties include,
•

Acting in the best interest of the community;

•

Acting in accordance with the planning goals outlined in the Official
Community Plan; and

•

Considering resident petitions.

II . PU B L IC R IG H T TO EC H O H E IG H T S F O R E S T

i. Doctrine of dedication and acceptance1
•

The legal doctrine of dedication and acceptance states that past decisions, whether explicit or
implied, of land owners (including the Crown and municipalities 2) to set aside land for a public
purpose can result in the creation of legally enforceable rights of the public to pass through or
use land. We submit that this doctrine is most appropriately applied to land owned by public
bodies, such as local government.

•

This doctrine requires two elements to be satisfied, 3
a) an intention on the part of the owner of the land to dedicate for use by the public, and
b) an acceptance by the public of the dedication of the land for public use.

1

See ‘Highways, Parks and the Public Trust Doctrine’ by Andrew Gage in the Journal of Environmental Law and Practice
(Oct 2007; 18, 1) for a more detailed examination of this doctrine.
2
R. v. Doncaster Metropolitan Borough Council (1986), 57 P. & C.R. 1 (Q.B.).
3
Schraeder v. Grattan (Municipality), [1954] 4 D.L.R. 351 (Ont. H.C.) at 356; see also McCann v. Dugas (1979), 27
N.B.R. (2d) 361 (Q.B.); If the public proceeds to use the highway, that signifies acceptance. In the case of Echo Heights,
several community member statements attest to this acceptance.
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•

The intention can be implied by action or inaction.4

•

Community members have come forward with several pieces of evidence that suggest that
this intention can be implied through action. The evidence of municipal action demonstrating
an intention to dedicate the land for public recreational use include:
• a large sign posted by the District in front of Echo Heights Forest referring to the
area as a proposed park for an extended period in the early 90’s (see appendix (e)
Murray Geiger’s and Joseph Madden’s statements);
• a Chemainus Comprehensive Development Plan map of the area that described
the area as an officially proposed park (see appendix (b) and (h) - Dr. Lansdown’s
remarks); and
• assurances made by Mayor Hollet in 1996 to the community that a pathway would
be guaranteed through Lot 7 to allow public access to Echo Heights (see appendix
(e) - Cathy Allen’s statement)

•

5

In the alternative, dedication can also be implied by inaction. The Supreme Court of Canada
has established that failure by the landowner to communicate to the public that the land is
private in the face of ongoing and longstanding public use of the land as a right-of-way
creates a presumption that there has been a dedication.6 Echo Heights Forest’s use as a
park has been an intensive park-like use, with the construction, maintenance and public use
of a superb trail system that would be the envy of many designated parks.

•

It appears that the municipality has historically not objected to the public making use of the
land as a community park and recreation area. The only record that we have been able to
find of the municipality warning the community that the property is not a community park was
a quite recent statement made by Jim Dias to Kelly Bannister of the Biodiversity project,
saying that Echo Heights was the private property of the Municipality and permits were
required to take groups to do tours and field work. This statement was reported in the
newspaper, but the statement was ignored and no further actions by the municipality have
been taken. This recent statement is an outlier after over half a century of municipal
acquiescence.

4

Folkestone (Borough) v Brockman, [1914] A.C. 338 (U.K.H.L.) adopted by the majority in Fulton (fn14) [10]; R v Moss
(1896), 26 S.C.R 322.
5
Ibid.
6
R v Moss (1896), 26 S.C.R. 322 at 333; see also Fulton v. Creelman (1930), 1930 CarswellNS63, [1931] S.C.R. 221,
[1931] 1 D.L.R. 733.
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•

The duration required to draw the inference of dedication is decided on a case-by-case
7

basis. Once this inference has been drawn the onus then rests on the person denying the
inference to rebut.8
•

This intention may be more easily inferred where the owner is the government,9 as it has a
responsibility to provide for the needs of the public and to treat them fairly.10

•

It has been established in the UK High Court that a municipality can impliedly dedicate land
for public recreational use.11 The case involved municipally-owned land that was used by the
public for wandering, picnicking and kite-flying over an extended period of time. The
municipality had never prevented such use by locals or tourists.

•

This case established that an implied dedication is more likely where the municipality benefits
from allowing the public to use the land recreationally and where community affidavits evince
the public’s longstanding recreational use.12 Both criteria are present in the case of Echo
Heights Forest.

•

In regards to the first criteria, the municipality, similar to the municipality in the leading UK
High Court case, “had an interest in affording the amenity [of its land] to its residents and a
further interest in encouraging others from outsides the burrough to attend...”.

13

Here, the

municipality has also benefited from the recreational use of Echo Heights Forest in many
ways:
•

local school children are regularly taken on field trips to the area to learn about biology
and the environment (see appendix (e) –Paul McCuish’s statement);

•

tourists from around Canada and as far as Japan have visited Chemainus to tour the
trails, experience the natural beauty and learn about the local ecosystem (see appendix
(d));

•

community members, young, old, and four-legged, have had access to affordable,
accessible and therapeutic recreation (see appendix (g)); and

•

the

local

community

has

been

strengthened.

(see

all

appendices

www.echoheights.ca)

7

Woodyer v. Hadden (1813) 5 Taunt. 125, 137; 128 E.R. 634 639, per Chambre J.; see also Guest v. Goldsborough &
Co. Ltd (1886) 12 V.L.R. 804, 807 per Higinbotham C.J.
8
Ibid.
9
The Queen v. East Mark (1848), 11 Q.B. 877, per Patteson J.; cited with approval in Moss, supra fn 5.
10
Bonyhady ‘The law of countryside: the rights of the public’ (1987) at 129.
11
Doncaster supra fn 2.
12
Ibid.
13
Ibid; Tim Bonyhady ‘The law of the countryside, The rights of the Public’ (1987) 129.
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&

•

In regards to the second criteria, several statements have already been gathered from
community members regarding their recreational use of Echo Heights Forest dating back to
the late 1940’s. [see appendix (f)] Many more such statements can easily be obtained. The
long-standing use of the forest for recreational purposes is also established by the welltrodden trails that snake through the forest.

i. The doctrine’s relationship to the Land Titles Act
•

Under the British Columbia Land Titles Act, a legitimate interest in respect of a parcel of
property should be recorded on a registered title and filed with a central registry, otherwise
they will not be recognized by the court.14

•

However this section did not intend to extinguish public rights, such as ‘a highway or public
right of way, watercourse, rights of water or other public easement.15’ ‘Other public easement’
suggests that the Act allows for the continued existence of public recreational rights and other
public rights over and above those associated with highways. In other words, the Land Title
Act is not intended to limit the acquisition of this type of public right;16 a public right to use the
forest recreationally as a wilderness park

•

In the alternative, the public’s use could be said to create an implied charitable trust over the
land (as is suggested by the Doncaster case, see fn 2) whereby the municipality has
undertaken to manage the lands in a way that does not jeopardize the public’s use. This
would result in municipal land being impressed with public rights to recreation, something
less than implied dedication as a park, but too significant to allow for any residential
development.

•

It is also important to note that although the doctrine of dedication and acceptance resembles
the doctrines of adverse possession and prescription, the courts have been clear that these
are separate and distinct concepts in law.

14

17

British Columbia’s Land Titles Act, R.S.B.C. 1996, c. 250, s23.
Ibid, s23(e).
16
Silverton (Village) v Hobbs (1985), 60 B.C.L.R. (3d) 144 (C.A.). Note that where the doctrine has been applied to
recreational interests it has been held (in the U.S.) to result in a “recreational easement”. Authority for this is T.
Bonyhady. Law of the Countryside (Milton Park Estate, Abingdon, U.K.: Professional Books Ltd., 1987), p. 124, citing
Seaway Co. v. Attorney General 375 S.W. 2d 923 (1964); Gion v. City of Santa Cruz 465 P. 2d 50 (1970); County of Los
Angeles v. Berk 605 P. 2d 381 (1980).
17
Baldwin v. O’Brien (1917), 40 O.L.R. 24 (C.A.).
15
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•

The Land Title Act also eliminates the common law doctrines of prescription and adverse
18

possession ; however, it does not affect the operation of the doctrine of dedication and
acceptance which, as noted above, is an entirely distinct legal doctrine.

II . C O U N C I L ’ S D U T Y TO TH E C O M M U N IT Y

i. To act in the best interest of the community
•

In making planning decisions in relation to Echo Heights, the District of North Cowichan
Council has a general duty to act in the best interest of the community,

19

what the Supreme

Court of Canada refers to as the “responsibility of elected municipal bodies to serve the
people who elected them.”
•

20

This duty must be interpreted in light of the trust duties held by municipalities in respect of the
environment – i.e., municipalities are trustees in respect of the environment.

•

21

This duty attaches to municipal politicians in addition to various statutory duties discussed
below. ‘Acting in the community’s best interest’ means seriously taking into account the views
of the citizens when acting on their behalf.

•

Since the Council’s development proposal was first put forward in 1996, the community has
on several occasions pleaded for Echo Heights Forest to be designated as a park. The
following is a brief outline of some of the many community expressions of this sentiment:
•

a petition which has been presented to council today and will be discussed further
below;

•

a 2009 recreation report commissioned by the municipality [see appendix (g)];

•

in 2008 the Cowichan Valley Naturalists’ Society wrote a letter to the Mayor and
Council regarding the 2002 OCP recommending that Echo Heights Forest be added
to North Cowichan’s park inventory;

•

22

a formal presentation made to the Council in April 2006 by the Chemainus Residents
Association introducing their newly formed association ‘organized to preserve the

18

British Columbia’s Land Titles Act, R.S.B.C. 1996, c. 250, s24.
Canada Ltée v. Hudson [2001] 2 S.C.R. 241, 2001 S.C.C. 40.
20
Ibid, quoting at [23] Nanaimo (City) v. Rascal Trucking Ltd., [2000] 1 S.C.R. 342, 2000 SCC 13, at para. 36, this Court
quoted with approval the following statement by McLachlin J. (as she then was) in Shell Canada Products Ltd. v.
Vancouver (City), [1994] 1 S.C.R. 231, at p. 244.
21
Scarborough v. R.E.F. Homes Ltd. (1979), 9 M.P.L.R. 255, at p. 257.
22
David Alcroft, Conservation Chair, Cowichan Valley Naturalists Society, Letter to Mayor & Council regarding OCP
review (16/09/09).
19
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municipal land on Echo Heights because of its value to the Community and to protect
wildlife;’’23
•

several newspaper articles [see appendix (d)];

•

the OCP Review meeting held in Chemainus resulting in several comments from a
concerned crowd [see appendix (h)] and a presentation from the Chemainus
Residents Association opposing the residential development of Echo Heights Forest
[see appendix (i)]; and

•

Public Hearing minutes from October 10 1996 recording the disapproval of many
community members [see appendix (j)].

•

To develop Echo Heights Forest residentially may not be in the long-term best financial
interests of the community.

•

First of all, maintaining natural lands is key to North Cowichan’s future prosperity. Corporate
decision-makers consistently rank the quality of a community’s physical environment as one
of the two top factors in locating a new enterprise. Many governments now officially recognize
the key role that good local parks play in attracting modern businesses and tourists. For
example, many US states now explicitly include protection of green space as a critical
element in their economic development strategies.

•

24

Second, North Cowichan will likely eventually have to buy expensive land for parks -- to
replace the Echo Heights land that they want to sell off now. Municipalities are paying
massive sums to acquire an increasingly rare commodity: green-space.
• In the last nine years, the Capital Region District and its partners have had to spend
over $27 million dollars to purchase 2,958 hectares of green space.
• This spring, the City of Nanaimo spent $3.175 million to purchase just 1.3 hectares
of land to extend an existing park.
• The Town of Comox recently paid $2.1 million towards the price of a 6.3 acre parcel
of parkland -- with conservation partners contributing more.
• Last November, voters in east San Francisco Bay voted overwhelmingly to spend
$500 million for park purchases.

•

Council is not a corporation with a bottom line. In considering the ‘best interest of the
community’ they must take into account the economic effects of any decision in conjunction
with the social, cultural and environmental impacts of that decision. This balancing
requirement is further defined in the following duties.

23
24

Regular Council meeting, presentation by Lynn Morrison (19/04/06).
Calvin Sandborn. Introduction to Green Space and Growth. (1996) P.4 fn 20, 21.
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ii i . T o a c t in a c c or da nc e w it h t he O f f ic ia l C o m m un it y P la n
•

The Local government Act25 requires that all bylaws subsequently enacted or works
undertaken by Council must be consistent with the 2002 North Cowichan Official Community
Plan (‘OCP’).26 The OCP requires that Council balance 5 development goals in land planning
decisions, they must:
• preserve the rural setting;
• work with the environment;
• encourage complete communities;
• build stronger neighbourhoods; and
• ensure responsive planning and decision making.

•

Developing Echo Heights does not ‘preserve the rural setting.’ A recent survey conducted
by Ipsos concluded that preserving the rural setting was highly valued by North Cowichan
citizens, that ‘what they like best about living in North Cowichan is its ‘quiet, peaceful setting’
and ‘rural character.’’27 Rural is generally considered to refer to an area that is not densely
populated and that retains open spaces in which citizens can enjoy nature, where children
can run free –other than on a sidewalk or in a fenced backyard. Echo Heights Forest is the
largest remaining natural area that provides access to wilderness trails for Chemainus
residents. The only other ‘wilderness park’ in North Cowichan as recorded in the 2006 North
Cowichan Parks Guide is Askew Creek Wilderness Park, providing only 8.299 acres of
trails.28

•

A 2008 municipal report defined the objectives encapsulated by this goal as including:
•

preserving and maintaining the forest land base;

•

protecting groundwater aquifers and surface streams, lakes and rivers; and

•

limiting residential encroachment in rural and suburban areas.

29

All these would be achieved by protecting Echo Heights Forest.

25

Local government Act 2003, Section 884(2).
Bylaw No. 3130, Official Community Plan Bylaw 2002. Council of the Corporation of the District of North Cowichan, 5;
Pre-existing regional plans, such as an OCP, are to prevail over municipal bylaws Cal Investments Ltd v Capital Regional
district [1980] 24 BCLR 154, 115 DLR (3d) 9596 (SC).
27
‘OCP Review Community Polling’ (January 2008) for the Municipality of North Cowichan conducted by Ipsos Reid
Public Affairs.
28
Ibid; Located at the Corner of Oak Street at Chemainus Road Lot 1, Plan 30052, Chemainus District.
29
‘Official Community Plan Benchmarking and Indicators Report’ (2002) discusses effectiveness of OCP since 2002.
26
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•

Developing Echo Heights does not effectively ‘work with the environment’ as it does not
protect threatened fauna and flora contained within the property as identified in a recent
environmental assessment.

•

Echo Heights is a relatively old second growth Douglas Fir Forest, an ecosystem that has
been vastly diminished. In the foreseeable future this forest will start to have old growth
Douglas Fir characteristics, a very rare thing on Vancouver Island. Only approximately 1% of
the original old growth Douglas Fir on the Island remains.30

•

In regards to wildlife, Echo Heights’ rocky outcrops and wetlands provide important habitat to
an array of birds, mammals and amphibians. Echo Heights is home to red-listed ecosystems
described as “endangered” or “threatened” and important and rare garry oak meadows. Echo
Heights is also home to several species “blue-listed” by the BC Ministry of Environment, such
as the red-legged frog (Rana aurora) which is also listed as a “Species of Special Concern”
under the federal Species at Risk Act.

•

Echo Heights also provides various environmental functions. The site serves to provide a
natural water catchment basin, and allows for infiltration of precipitation away from storm
water run off. Wetlands in particular help to manage rain-water and work towards improving
water quality.31 Green space is also important for improvements to air quality by helping to
absorb carbon emissions.

•

The OCP also requires that the municipality act as a steward to the environment and requires
that ‘park land acquisition and development will, whenever possible, be integrated with
strategies for the protection of natural areas and the development of trail corridors.’ 32

•

In addition, the courts have found municipalities trustees in respect of the environment.

•

It is important to note that the environmental assessment conducted on Echo Heights Forest

33

resulted in a conservation grade of ‘fair’, due primarily to the fact that surrounding areas were
significantly developed. It is the Chemainus Resident’s Association’s view that this context
makes the area’s conservation grade ‘critical.’

30

http://www.wildernesscommittee.org/old/campaigns/rainforest/island/vancouver_island/reports/Vol26No01/
Lanarc Consultants Ltd. 2003. Community Greenways: Linking Communities to Country, and People to Nature.
Government of Canada and Province of British Columbia, Canadian Cataloguing in Publication Data. 73pp. (at page 47).
32
OCP, 91.
33
Scarborough v. R.E.F. Homes Ltd. (1979), 9 M.P.L.R. 255, at p. 257.
31
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•

Developing Echo Heights does not ‘encourage complete communities.’ It does not
promote full use on infrastructure through compact development, infill and redevelopment.

•

Developing Echo Heights would prevent residents from enjoying the health benefits of
wilderness trails and open-spaces. A recent report by the Chemainus Recreation Needs
Assessment Committee stated that Echo Heights:
...represents an opportunity for more wilderness-oriented parkland [...] Chemainus has a
number of walking trails, but there could be more with the designation of Echo Heights as
park land. While not a formally designated park, Echo Heights provides an important
walking experience. There are differing opinions as to how safe the community's
sidewalks are. The Greenways Feasibility Study and the soon to be undertaken
Alternative Transportation Study will add focus to this planning. 34

•

Developing Echo Heights Forest does not ‘build stronger neighbourhoods.’ It does not
preserve an important conservation area regularly visited by local schools for educational
field trips. Nor does it preserve an important community gathering spot developed by
Chemainus residents over 50+ years. Nor does it uphold the practice of ensuring resident
involvement in neighbourhood planning decisions. Also, this type of wilderness parkland use
is relatively scarce within Chemainus.

•

Developing Echo Heights does not ensure ‘responsive planning and decision making’ as
it fails to take into account the huge outcry from the community against the Council’s decision
to develop.

•

Building residential real estate throughout Echo Heights is inconsistent with the OCP on even
the most conservative reading.35

•

In developing the municipality, the Council has a duty to provide areas for the community to
grow while balancing the budget. This will sometimes mean that the social benefits of
maintaining green-space are outweighed by the community’s need for further residential
development. However, the Chemainus Residents Association believes that the practical and
financial benefits of maintaining Echo Heights Forest as parkland are substantial, while the
need for residential development in the area are not. The Chemainus Resident’s Association
propose that a balancing of these goals might be better achieved through development in
growth centers where services are available, thereby promoting full use of existing

34
35

Municipality of North Cowichan, Chemainus Recreation Needs Assessment Committee, Thursday, May 21, 2009.
No. 3130, Official Community Plan Bylaw 2002.
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infrastructure through compact development, infill and redevelopment, in accordance with
‘smart growth’ principles.

ii. Duty to consider petitions brought by the community
•

Community petitions do not bind Councils; however, once properly brought before Council,
they must be taken into account when making land-planning decisions.

•

A Chemainus Residents Association petition containing 1,426 signatures, reflecting the
community’s desire to preserve the park, has already been created. It reads:
[w]e, the undersigned, hereby call on Council of the Municipality of North Cowichan to
amend the Zoning and Official Community Plan bylaws for “Echo heights”* to prohibit
development in this area; and to reserve or dedicate all of the said Municipal land as a
Park to be enjoyed in perpetuity by the public.
• otherwise referred to as: Section 18, Range 4, Lot 10; or “West of Channel
View Estates”

•

This petition reflects the fact that although currently Echo Heights is zoned as R2 (restricted
residential), the Chemainus Residents Association wants the area to be permanently
designated as parkland to ensure protection in perpetuity from development. For this
purpose, the ideal designation for Echo Heights is PC (public conservation zone).36 Under the
Community Charter, the Council has statutory power to dedicate Echo Heights as a park if
the dedication is adopted by a vote of at least 2/3 of the Council.37

•

A citizen-initiated petition to rezone a natural area to prevent development was successful in
CMHC. v. North Vancouver.38 In that case the municipality responded to 10,000 signatures in
support of the land’s protection by rezoning the land. The developer subsequently failed in an
action against the municipality in the BC Court of Appeal. Esson J for the majority held,
It is undoubtedly legitimate for a municipality to consider preserving large areas as
parks or other uses which constitute an open space. The effect of the rezoning was
essentially to preserve for some period into the future that status quo which has
existed with this land since CHMC acquired it and indeed before that.39

•

The District of North Vancouver changed the land’s zoning status at a loss of $146,000,000 in
land sales revenues from the potential 2150 new housing units that would have been built
had the development occurred.

36

Nature sanctuary, or nature sanctuary viewing centre (use or intended use of a building, structure, or land for the
purpose of viewing, meeting or displaying nature. s12(85)) [Bylaw No 2950. A Bylaw to divide the municipality into zones
and to regulate the uses in such zones. Corporation of the District of North Cowichan. s80(1)]
37
Community Charter [SBC 2003] s30 (2).
38
Canada Mortgage & Housing Corp. v. North Vancouver (District) [1998] 45 MPLR (2d) 214 (BCSC).
39
Ibid, [60], Esson J, speaking for the majority.
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IV. SUMMARY
•

The Chemainus Residents Association was formed in 2006 with a single mandate: protecting
Echo Heights Forest. This group’s formation, subsequent years of active lobbying, and
membership of 537, speaks loudly and clearly of the community’s desire to conserve this
forest for the benefit of the public.

•

To date, the North Cowichan Council has refused to officially designate the 52 acres of Echo
Heights Forest as a park, choosing instead to push forward with proposed residential
development plans, as permitted by the area’s official zoning. However, the Council has
agreed that any development plan will conserve a portion of the land for environmental and
public recreation purposes.

•

The Chemainus Residents Association continues to uphold its original mandate: protecting
the entire 52 acre douglas fir and maple forest, wetlands and garry oak meadow for the
recreational use of the public; a goal that is defeated if any residential development is to
occur on the land.

•

The following are some of the benefits of dedicating Echo Heights Forest as a wilderness
park:
• Acknowledges public rights: Council has acquiesced for over half a century to the
public’s recreational use of Echo Heights Forest. Canadian and UK case law
establishes that this gives rise to a public right to use the park recreationally.
• Gives effect to the legal duties of Councilors when making planning
decisions: Officially dedicating Echo Heights Forest as a wilderness park is in the
community’s best interest, it clearly upholds OCP goals, it shows respect for the
community petition, and upholds the Council’s legal responsibility to act as
environmental stewards.
• Recreation: The recent Recreation Needs Assessment Report suggests that Echo
Heights Forest has significant value for the community in terms of providing
recreation that meets the needs of an ageing community and that is affordable and
accessible.
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• Education: Local and visiting school groups, from elementary to post-graduate
levels, regularly take field trips to Echo Heights Forest to study its biology. Echo
Heights is the closest forest for the Chemainus elementary and High school.
• Environment: Protecting Echo Heights Forest from residential development
ensures the protection of threatened ecosystems and wildlife as well as carbon
emission offsetting and improved water quality.
• Financial: local governments are increasingly spending huge amounts to acquire
green spaces. This land was acquired for a mere $71.38 in 1939 and can be
officially dedicated as a park for free. Recent studies suggest that the increased
value of surrounding properties can provide increase taxes sufficient to pay for park
maintenance.

40

Wilderness park trails also make a city more attractive for visitors.

V. CONCLUSION
•

When making any planning decisions in regards to the Echo Heights Forest, the
Chemainus Residents Association urges Council to consider,
• the rights impressed in the public due to over 50 years of Council acquiescence of
the land’s recreational use;
• the 1,426 signatures on the community petition presented today; and
• the past 14 years of community lobbying against the proposed residential
development.

•

The community has used Echo Heights Forest as a park for over half a century. The land
in its natural state will only become more valuable to the community as development
grows in the surrounding areas, and as natural lands become more and more rare on
Vancouver Island.

40

Crompton, J. L. 2005. “The impact of parks on property values: empirical evidence from the past two decades in the
United States.” Managing Leisure 10 (October) 203- 218.
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(a) images of Echo Heights Forest trails & signage
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(b) evidence of government dedication

Chemainus Comprehensive Development Plan, dated April 1990, prepared by Underwood
McLellan Associates, evidence of municipalities official consideration of the area as parkland.
Several residents also recall a large sign posted by the municipality during this same time period
that referred to the area as "proposed parkland". [see (e) community stories]
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(c) Echo Heights Forest visitor registry ( e x c e r pt )
Long time Echo Heights supporter Diana Hardacker has
been compiling EH visitor comments for several years
from the book she maintains at on of the entries to the
forest.
What a lovely walk with the dogs!
Also, Bring the school kids up 3-4 times a year to observe
changes in environment over the seasons as well as
plants.
- Sarah and Gary Horncastle
Love the forest,
-Daniella
What a fantastic place. I moved to Chemainus a couple of
months ago and just found this place to walk my dog a
couple of blocks from home.
-Linda Crae(?)
This is a priceless treasure that should be kept as is for
the mental and environmental well being of the community
and the future. We need to have wild places that are
easily accessible for everyone.
-Frances Westermann, Trudi Westermann,
and Hannah North Cowichan
Forest is lovely this sunny day. Pulled up some invasive
holly but Echo Heights is amazingly free of alien invaders.
-Kathy Wachs and Tom Farnsworth
We walk in these woods at least 3 times a week. It's a
haven for many different species of wildlife - birds and
animals, and a great place to keep connected with a tiny
piece of the wilderness and maintain some balance in the
world.
-Therese Neufeld
May 3, 2009 -Keep this area!
-Toots Tucker - Langley BC
-Betty Collins - Qualicum Beach
-Agnes Lynn - Victoria
-Marianne Larsen - Sechelt
-R--- Robinson Comox BC
-Marcia Goodwing - Victoria
-Genevieve Singleton - Duncan
-Helen Turner
-Janne Perrin
-Pamela Helen Nanoose Bay
-Marie Joe - Vancouver
-Carol Milo - Chemainus
-Fred M Mechan - Williams Lake, BC
-Viine Daniels, North Vancouver, BC
-Fred Constable, Courtenay, BC

-Helen Robinson Comox BC
-E C Pielon Comox BC
-Grace Shaw, Vancouver
-Crista and Fred Constable, Courtenay, BC
-Bev Ramey, Vancouver
-Pat Bourgeois
-Andrew Donovan, Lethbridge, Alberta
Saw 4! owls! 5pm. calling to each other and didn't
fly away when approached. Spectacular!
-Nancy and Ron
Unfortunately just out of jurisdiction but LOVE!! this
gem. Dec. 13/08
Here again on Jan 15/09 Happy New Year
Here again on Jan 30
-Carol Wilkins
Keep it beautiful!!!
-Christopher Doubt, Kanata, Ontario
We love running and walking through these trails!
-James and Camilla Lockwood
I love Echo Heights! I've been hiking in here for
over 5 years on visits to family here in Chemainus.
My dog and I would be devastated by the fruition of
the nasty plans the municipality has afoot - Save it
- you won't be able to get it back when you realize
the tremendous mistake you've made!
-Melyssa Wilson, Vancouver
A wonderful wildlife area!
-Samantha Green, Courtenay
Keep it this way always
-Megan Seben, Carolyn Fysh, Shawn and
Joan Getson Mattawa, Ont., Grady Froese
great place!
-Wendy Lambert
LOVE THIS PLACE
-Katie Nicol & Dave Mayer, Smithers, BC
This forest and its trails are our answer to
Vancouver’s Stanley Park - May they remain for
our grandchildren to enjoy.
-Barry Wilwand
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(d) community stories
Diana Hardacker
Chemainus resident
dianahardacker@telus.net
st
June 21 , 2009
3152 Channel Blvd.
Chemainus, BC
V0R 1K2
250-246-4463

Here are my memories of Echo Heights forest.
Since moving to Chemainus in 1998 our family has enjoyed
walking through Echo Heights. My dog just loves it! My daughter
has taken lovely photos of the camas lilies, fairy slippers, trillium
and many other flowers. I have taken several friends through the
forest who have greatly enjoyed it. Most recently I took a friend
who just moved here from Nova Scotia. She really likes the big
trees, and the flowers. We also saw the tiniest bird I have ever
seen, excluding hummingbirds. I don't yet know what it was.
Every year I love seeing the fawn lilies, tiger lilies, trillium, camas
lilies and seablush, along with many other flowers. The forest is a
special sanctuary for me. It provides a cool reprieve on a hot day.
It is a peaceful place to just keep in touch with nature. Hearing the
frogs in the spring brings joy to my heart. In the winter I like
making fresh footprints in the snow, and seeing the snow on the
branches of the trees. I have also seen really neat frost in there.
Last year I discovered a plant I had never seen before, Indian
pipe.
I also walk through the forest with my husband. We recently heard
a beaver slap his tail on the water three times.
I also thank the forest for bringing me closer to my fellow
Chemainiacs who also want to preserve the Echo Heights forest
as a park forever.
Sincerely,
Diana Hardacker

Murray Geiger
Chemainus resident

I built most of the trails over the past 17 years.
When I first moved in about 17 years ago in 1992 on Channel
view, past Echo Heights, on the right hand side there was a big
billboard, about 4x8 sheet of plywood that was put up by the
municipality. There were hardly any trails then but the sign said
the area was proposed parkland. I was sure what land exactly the
sign was referring to. It was around the blackberry patch; maybe
they were just referring to that area? Maybe they were referring to
all of Echo Heights Forest?

Gord Mcaulay
Chemainus Resident
June 17 2009

“To whom it may concern. My name is Gord Mcaulay. I moved to
the Old Victoria Rd area in 1960 when I was 6 years old. The
Smith Farm property and Echo Heights became the playground for
my friends and I. We didn’t have computers, Ipods, text
messaging, or any of the rest of the electronic distractions kids
have today. We played ‘cowboys & Indians,” we built tree forts
from scrounged lumber, we caught frogs in the ponds, built dams
on Porter Creek (which originates on Echo Heights land), further
down the creek we fished for trout.
When we were in our early teens we braved the elements by
camping out- imagined ferocious creatures behind every tree. In

our later teens there were a few alcohol-induced cam-outs better
left unmentioned.
There was a road that started at the municipal sign on Old Victoria
Rd. It wound its way through Smith’s, Echo Heights, and finally
Plesters. It was a much-used shortcut to Fullers Lake for
swimming, or Chemainus Lake for fishing.
This same road was where we learned to drive. Howard Everts
had an old jalopy we used to tear around in the old logging roads
that were still passable in those days. Some of Echo Heights trails
are these same roads –albeit grown in now. Some of the people I
grew up with, Howard Everts, Peter Schwartz, Doug and Fred
Greer, Norm McAulay, Dan Frech, Larry Harvey, Larry Rumley,
Frank Work, Rob Hernachan, for us, the bush was our lives.
Ten years ago I moved back to Echo Heights. My neighbour
Murray Geiger introduced me to the trails all over again. Our
morning walks involved pruning shears to keep the blackberries at
bay and occasionally the power saw to clear a path through
blowdowns and trees broken by wet, heavy snow. Murray and I
have seen cougars, bears, deer, raccoons, owls, vultures, eagles,
snails, and lizards. I’ve watched the muskrat damn the pond
making it a better place for dusk and geese.
I think it would be an environmental tragedy to lose this wonderful
place, both for the animals and for the people. Would it be
progress to develop this place? I think not.”

Paul McCuish
Chemainus elementary
school teacher

I’ve taken classes to the forest for years, both high school and
elementary school children. It’s a great way to teach biology and
about the environment in general. It’s the closest forest. Many
teachers are now following suit.

Keith & Therese
Neufeld

“Concerning Echo Heights Forest:

June 17, 2009
9880 Echo Heights
Chemainus, BC V0R 1K2
(250) 246-1286

We are newcomers to the neigbourhood who have had previous
experience living in rural areas, suburbs and cities. The existence
of Echo Heights Forest was a major factor in our settling here and
we walk the trail there at least three times a week. The wellmaintained paths and signage illustrate the care that has gone into
looking after the forest over the years. Its biodiversity makes our
neighbourhood a richer living experience for people of all ages.
We can learn about and keep in touch with not only the plants,
trees, birds, deer and other animals but all the creatures of the
swamp. It’s both an invaluable way to balance our human lives
with the natural world and also an essential contribution to
providing that much more oxygen to the struggling global
environment. A typical suburban or city park, with its groomed
lawns, sparse trees and limited space for any life other than
human is light years away from this kind of contribution.
We have a special opportunity to preserve a wild, historical park in
an urban setting. In addition, protecting Echo Heights Forest from
development would demonstrate foresight and leadership for other
communities.”
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Rob Kernachan
Chemainus resident
RKernachan@Shaw.CA

Hi people,
Over the years I’ve supported the saving of ‘Echo Heights’
even though I’ve always thought that naming a ‘forest’ after a road
in a sub-division was kind of ironic.
My memories go back farther than the 70’s –90’s.
In the 50’s we made use of the land just behind Johnson’s
Store, or walked up to ‘Moss Hill’. If you went past the bottom of
Moss Hill chances are you were lost. That was our stomping
grounds back then. That was lost to Channel View Estates.
Progress,
I only ventured once past the bottom of the hill, and that was
with my parents, the area was being logged, again. My Dad
showed me the old single spool steam donkey down there. To the
trained eye the skids are still there. The last sub-division came up
very close to them.
I’ve always found it admirable that people want to save the
present, but things change, you can’t hold back the tides. This
Chemainus isn’t the one I grew up in, and in the future it won’t be
the same a lot of people grew up in. So goes the world.
That being said keep up the good fight, good luck.
Never give up on your dreams.
Rob D* Kernachan C.W.B.

Tracy Robinson
Chemainus resident
(250) 715-0253.

Growing up in the '70s and playing in Echo Heights Forest, there
were 26 kids living on Ash Rd and they all played there and picked
berries and flowers.
I moved onto Ash Road when I was 2 weeks old. There were 26
children who lived and grew up on that road in the 60's, 70's and
80's. At the time, the top of Ash Road veered off to left onto a
gravel extension, which is now known as Echo Heights. We all
played up there. My brother and his friends and their motorcycles
were responsible for making the trails up there that people now
use as hiking trails. My friends and I made a trail up to what we
called as Moss Rock or Moss Mountain, and we spent a great
amount of time picking flowers, sitting there and making daisy
chains, and making little maple leaf baskets and filling them with
flowers and selling them to the neighbours on the street at 12
cents a pop! What a steal of a deal! I am not sure what other
things I can tell you. What I know is that we all played up there; it
was magical as children, kind of like a secret getaway from our
parents! We sucked on wild honeysuckle flowers, ate
huckleberries and salmon berries. We picked a lot of
huckleberries for our mothers so that they could make huckleberry
pies. We got lost up there, we got found up there, we hid up there,
we sat there, and we lay on our backs and stared at the clouds. It
was a great, wholesome time to grow up.
Tracy Robinson
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Joseph Madden
(250) 416-9042
Professional builder

Cathy Allen
9965 Echo Heights
250-246-4353

John Cobb
Chemainus resident
250 246 9201
bev.johncobb@shaw.ca

17 years ago, when my parents first moved to Ash Rd there was a
sign posted for a long time (maybe 5-7 years) in front of Echo
Heights Forest. The sign looked as if the municipality had put it up,
it was 8X4 piece plywood, and it was located near where the
blackberry bushes are today. The sign stood referred to the area
as proposed parkland. This may have been in reference to only
the blackberry patch or it may have been in reference to the entire
Echo Heights Forest. One thing is for sure; the community thought
that at least some of that land was going to be a park.

I attended the public meeting several weeks ago regarding Echo
Heights. I started thinking about past history evidence you are
gathering and thought about a public hearing I and several
residents attended at North Cowichan in 1996. They were wanting
to rezone a piece of property which residents use as one of the
existing accesses to the forest. 80 of us attended as of course we
didn't want to loose that access to the forest, which we have
always used. They did rezone it but they put a covenant on the
land to prohibit duplexes plus they gave us a 15-metre right-of-way
strip to allow us access to the forest in the back. That is proof they
knew we used it as park and didn't want to loose access to it. I
have attached the four pages of public hearing minutes, which I
hope will be of use to you. To me this is proof of past use of the
forest for park purposes. Of particular interest to me was the
controversial meaning of the "P" on the "map" which I'm sure
you've heard about. See page 3 where the Planner actually said
the "P" means a proposed park in the general area - WOW that is
what we've been saying all along and the North Cowichan
Planners have been denying it!!

To Whom It May Concern.
As a young boy I spent many weekends playing in and around
what is known as Echo-Heights.
The summer holidays, now they were special, we could start that
log cabin but never did as there was always some thing that would
catch our eye that would be a lot more fun and a lot less work. We
never took a lunch with us as there was a very large garden that
the farmer did not mind if we snaked on, on our way though. We
would travel as far as what is now known as Chemainus Lake to
the Porter farm but we always made it home for supper. Now
talking as a young boy that takes me back to 1947 to the early
fifty's.
John Cobb
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Kathy Wachs
Chemainus resident
kathywachs2@gmail.com

I've been hiking in Echo Heights since we moved to Chemainus 10
years ago and a neighbour told me about the trails. A number of
years ago I was asked to work with a young boy I'll call M, with
developmental delays (autism spectrum disorder). We were
working on language and muscle co-ordination. For a few months
we did recommended exercises involving repetitive movements
and sitting at a table. M thoroughly disliked these (and me) and a
lot of conflict ensued until I said "This isn't working, we're going to
the woods." For the next 3 years we roamed Echo Heights forest.
Unable to focus at first, M soon became better than I was at
finding and distinguishing different types of mushrooms. We
learned to differentiate the various trees and ferns. We compared
the forms and colour of frogs catching and releasing 8 kinds in one
afternoon. We left the trails and crawled over logs and ran up and
down hills, fell, got up, kept running. Once M reached to pull
himself up on a log to find there was a snake sunning itself by his
hand. The forest became a primeval swamp infested with
dinosaurs, there were hobbits around every corner, we became
bears or shot them with bows and arrows depending on our mood.
We talked nonstop about what we saw, something new every time.
Young friends sometimes joined us. The forest was our
classroom, our gym, our therapy equipment. M developed his
language, social skills, imagination and physical co-ordination
while having fun. When the Municipality announced plans to put
housing in Echo Heights M wrote them a letter that said "Don't cut
down the trees. That's all." I'll second that.
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(e) newspaper articles

News-Leader Page 1 – 4/12/06

November 16, 2006
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Closed-door meeting
closes door on Heights
By Don Maroc
Cowichan News-Leader, May 10 2006
(Used with permission)
For reasons known only to North Cowichan officials, council voted strongly in favour
of housing development on the 52-acre Echo Heights in Chemainus, owned by the
municipality.
The final decision was made in a closed meeting April 19. Apparently Mayor Jon
Lefebure wanted councillors to freely express their opinions.
When asked 'why in camera?', Councillor Ruth Hartmann answered, "Don't know."
Councillor George Seymour scratched his head, "I'm not sure what the rationale
was." Councillor Dave Haywood claims he, "didn't agree with the in-camera
meeting," adding that, "we do too much in camera."
Mayor Lefebure's justification is that they could decide to sell the land. That's a
stretch. It might be legal, however it is morally indefensible, especially since they
vow the entire process will be open and public. The politicians promise public
meetings where residents can help decide details of the development. But they
cannot decide there will be no development at Echo Heights.
The mayor insisted that we must "face the fact that the democratic system was in
place when the decision was finally made."
Well we can't argue with His Worship since the public was not allowed in the closeddoor meeting to see democracy in action. You sense a strange unease from most of
the councillors. Mayor Lefebure insists defensively, "I'm representing council's
majority opinion."
A very strong majority in fact. Seymour was the only holdout - a sensitive man
who has taken the time to become familiar with the 52-acre site. "It's very important
to preserve it like Cathedral Grove and Stanley Park, to ensure there is a site which
projects what an old growth forest would look like," Seymour explained.
Seymour believes that, "even if we protect half of it, the integrity would be
removed.''
For the rapidly growing Chemainus Residents Association there's something
missing that could explain why the politicians are pushing this development so hard.
Could be the missing piece is money? Councillor Anne Murray said they need
money for the other five projects in the Chemainus Concept plan. Hartmann agrees,
"We need the money ... to deliver things in North Cowichan."
The mayor himself has said proceeds from the development - sale of the lands
and taxes collected - can be used to pay for a number of projects planned by North
Cowichan. Are we going to bulldoze Echo Heights to help pay for a world-class
swimming pool?
Councillors agree with Lefebure that Echo Heights, "will be a showroom for an
ecologically sensitive housing development."
Part of making this a "showroom" is leaving 40 per cent of the 52 acres as
parkland. You should go to www.northcowichan.bc.ca and look at the maps of the
proposed subdivision. The buildings dominate the site. The parkland is what's left
over.
When the politicians and their planners are finished there will be nothing left that
resembles the current Echo Heights parkland.
Got a tip or a comment? E-mail me at maroc@islandnet.com.
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Black Press, ‘Where are our leaders in the bid to Save Echo Heights?’, August 4 2009,
written by Fergus Anderson

-26-

News-Leader Editorial – 3/22/06

Citizen letter to editor – 3/22/06
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nd

Chemainus Biodiversity Education Project Newsletters (Vol I, No 1) June 22 , 2007

Cowichan Valley Naturalists’ Society Newsletter, May/June 2006

-30-

(f) Community Recreation Report ( e x c e r pt s ) ( Ma y 2 0 0 9 )
‘Strengths and Challenges’ (p.21)
Parks: ‘Echo Heights represents an opportunity for more wilderness-oriented parkland.
Trails & Walking: ‘Chemainus has a number of walking trails, but there could be more with the
designation of Echo Heights as Parkland. While not a formerly designated park, Echo Heights
provides an important walking experience.
‘The Future – A strategic issue approach’ (p.24)
‘Other recreational issues have caused concern in the community...the future of Echo Heights,
a 21-hectare parcel of woodland where development is included in the OCP and which some
residents feel should be preserved as a public open space, has been an irritant in the public
realms.’
’Residents are seeking a system which generates a sense of community, provides a
coordinated set of recreation opportunities for all ages, and allows residents to easily and
affordably develop their own strategies that deliver healthy active lifestyles.’
A series of strategies, their rationale’s and first action steps are identified: (p.33)
strategy 2.3 ‘Safeguarding the Natural Environment for Recreational Uses’:
Chemainus recreation needs: ‘to ensure that land that is in informal recreational use, especially
walking and bike riding, is either protected or developed in a manner that protects these
values and opportunities
Rationale: while parks look inexpensive to maintain, they do need constant attention by the
Municipal parks staff...land in Chemainus for housing will be required over the next few
decades; a need for land for 800 to 1,000 homes has been identified in the OCP.
‘There are several blocks of land which are noted in the OCP for residential uses and which
have passive recreational values. One such area is Echo Heights, land which is currently in
Municipal ownership. Such land has significant potential for recreation and every effort should
be made to develop it in ways that preserve these passive recreation values.’
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(g) 1996 Public Hearing minutes ( e x c e rpt s ) ( District of North Cowichan,
10/10/1996)

‘Re: District of North Cowichan – to reclassify four properties on Echo Heights (parts of lots
6 and 7, Plan VIP595530, part of Strata Lots 1 ad 2, Plan V1S694, and part of Lot A, Plan
47908, all of Section 18, Range 4, Chemainus District) from Residential Restricted (R2) zone
to Residential One and Two Family (R3) zone.’
•

‘...the subject properties are designated as ‘Urban” in the Official Community Plan.
The subject properties all front Echo Heights, and are serviced by municipal sewer and
water systems.’

• ‘Speaking against the application:
! Cathy Allen, 9965 Echo Heights, presented a petition signed by 90 Chemainus
Residents, requesting North Cowichan preserve Lot 7 in its natural state as parkland. Ms.
Allen has lived in Chemainus her whole life, and at her present address for the past ten
years. She explained that she is not opposed to controlled growth, but prefers green space
to cash in lieu of parkland; she feels Chemainus needs more green space. Given its variety
of wildflowers and wildlife, she said that area residents consider Lot 7 as a Natural Park. Ms.
Allen urged Council to postpone rezoning this property until a review and update of the
Official Community Plan is completed, and more public input is sought. She suggested that
Council read an article from the September 29, 1996 issue of the Pictorial entitled “Benefits
of Parks and Recreation.”
Councillor McIvor asked Ms. Allen whether she wants that specific property as parkland, or
just generally more parkland in Chemainus. Ms. Allen replied she want she wants that
specific piece of property as parkland.
Mayor Hollet commented that Lot 7 is already zoned R2, and Council could subdivide it right
now. Cathy Allen aid that Council could also designate it as parkland.
! Lynn Petrie, 9953 Echo Heights, said that she is opposed to any further building in that
area. She said that the property is home to many birds and animals, and seems to be one of
the few areas in Chemainus with beauty preserved in its natural state. Ms. Petrie said that
she understood the property was considered undevelopable, and was to be set aside
as a park area. She referred to the new road linking Ash Road and Echo Heights, and the
resultant loss of trees, paths and wooded areas, as well as the lot and duplex development
along Echo Heights. She submitted some photographs of the subject property during
summer and winter.
Councillor Ridgeway asked Ms. Petrie is she thought the housing development on Echo
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Heights was a mistake; Ms.Petrie replied no, but she had moved there because of its
beauty. She said she thought this land would not be developed until the private lots were
sold.
Councillor Ridgeway asked if Chemainus residents want just this area for parkland, and
questioned the actual size of the property. Staff replied that the subject property was
approximately an acre in size.
! Tim Hicks, 9977 Echo Heights, said he wished to speak for the land. Mr. Hicks said the
area provides a place for stargazing as well as wildlife habitat. He said it also contains fossil
beds, and is just a generally beautiful and peaceful area. Mr.Hicks explained that the subject
property leads to a trail, which comes out at the Trans Canada Highway. He asked the
Council to keep the subject property in its natural state.
! Tig Row, 9972 Echo Heights, said that she and her husband have lived in Chemainus
(on Ash Road) since 1970. She said...(cut off) ...the surrounding area is beautiful, peaceful
and irreplaceable. Ms. Roe (sp?) questioned the suitability of building, given the topography
of the subject property. She asked the Council to keep the subject property as green space,
and circulated some photographs of wild flowers in bloom on the subject property.
! Dr. Al Lansdown, 9953 Echo Heights, said he lives directly across from the subject
property, he thought the subject property was parkland and unsuitable for development. Dr.
Lansdowne said that he wants Council to ‘shelve’ this rezoning proposal until an updated
Official Community Plan is in place. He said that if Council subdivides the subject property, it
would cut off access to the undeveloped part of Section 18.
Councilor Walker asked Dr.Lansdown if he would be satisfied with using one of the proposed
lots as green corridor to the lands beyond. Dr.Lansdown replied that although he preferred
the whole property as a green corridor, one lot could be used for access.
Dr. Lansdown referred to map 3, of the Chemainus Comprehensive Development Plan,
dated April 1990, prepared by Underwood McLellan Associates. He said he thought
that the ‘P’ on the land use map means the designation of a park are, but not
specifically on Lot 7.
! Kevin Glass, 9943 and 9945 Echo Heights, said he is a contractor, and appreciates
there is a fine line between green space and development. HE asked if Council is hurrying
the process so it can sell off lots tomorrow.
Mayor Hollet said that the municipality does not intend to compete with private developers,
and that the municipality already has lots of green space.
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Kevin Glass concluded by saying that a compromise Council should consider is to leave two
lots to be used for access to the 65 acres beyond the subject property.
! Rob Hicks asked Council to delay its decision until after it looks carefully at the need for a
park area; if Council doesn’t delay its decision, then it should provide a gateway to the
undeveloped are beyond the subject property.’

* ‘Councilor Walker pointed out that part of the reason for this rezoning proposal is to
eliminate the split zones in the area. ‘
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