November 25, 2008
John Doyle
Auditor General of British Columbia
8 Bastion Square
Victoria, BC V8V 1X4
Dear Mr. Doyle:
RE:

Request for an audit and examination of the Ministry of Environment’s failure
to carry out its duty to identify critical habitat for species at risk

Introduction
On behalf of the Wilderness Committee1 we hereby request that you undertake an
examination of the systematic refusal of the British Columbia Ministry of Environment
to identify critical habitat2 for species at risk, as required by the Canada‑British Columbia
Agreement on Species at Risk, the Accord for the Protection of Species at Risk, and the Species
at Risk Act. 3
Please note that a number of other groups are simultaneously asking the Auditor
General to conduct such an examination: see Appendix E. These groups include:
·

West Coast Environmental Law Association

·

David Suzuki Foundation

·

Sierra Club, BC

·

Dogwood Initiative

·

Georgia Strait Alliance

We urge you to undertake this examination pursuant to:
·

section 11 (8) of the Auditor General Act (the “Act”), and specifically under your
authority to report on whether government is operating economically, efficiently
and effectively; and

·

section 13 of the Act, under your authority to conduct an examination respecting
government, if it is in the public interest to do so.
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Species at risk and their habitat constitute extraordinarily valuable Crown resources
with substantial environmental, economic and social values. Identification of critical
habitat for such species is an essential first step towards properly conserving these rare
Crown resources.
However, we have obtained information that suggests the British Columbia government
is deliberately refusing to properly identify critical habitat for species at risk. That
information is outlined below.
It should be noted that habitat loss is the primary threat to BC’s at‑risk species. Habitat
destruction and degradation threatens 86% of species at risk in the province .4 Therefore,
this government failure to properly identify and protect critical habitat for such species
is an egregious failure to steward a key public resource. It is a failure to operate
“economically, efficiently and effectively,” as per s. 11(8) of the Auditor General Act.
Furthermore, it is clearly “in the public interest” for the Auditor General to investigate
whether irreplaceable public resources are being wasted and lost due to government’s
failure to identify and protect at‑risk species and their habitat.5 This is particularly true
because the refusal to identify critical habitat is contrary to both the provincial
government’s legal duties under the Species at Risk Act and its commitments under
federal‑provincial agreements.
The argument for why the Auditor General should examine this matter is presented
below and addresses the following issues:
·

The value of species at risk to British Columbians;

·

The British Columbia Government’s established commitment to protect species
at risk;

·

The BC Government’s breach of its commitment/duty to develop adequate
recovery strategies for species at risk;

·

How the BC Government’s refusal to allow the identification of “critical habitat”
in recovery strategies renders the Species at Risk Act ineffective;

·

Evidence of the BC Government’s failure to identify critical habitat;
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·

An egregious example: the Vancouver Island Marmot;

·

Other examples: Garry Oak and related species; Spotted Owls; Mexican
Mosquito Fern; Rigid Apple Moss; Mormon Metalmark Butterfly; and Night
Snake;

·

Legal jurisdiction for the Auditor General to act; and

·

Conclusion.

The Value of At‑Risk Species
Species at risk are an invaluable—and irreplaceable—public resource.
However, this precious resource is being depleted. At least 49 species and subspecies
have disappeared from BC, including 22 species of plants, three freshwater fish, three
mammals, four birds, three reptiles, three butterflies, and 11 mollusks. Of these species,
five occurred nowhere else in the world and are now extinct.6
Currently, 184 BC species are formally listed as being at risk under the federal Species at
Risk Act.7 Far more are actually at risk. A recent comprehensive assessment of BC’s
biodiversity estimated that there are approximately 1600 species at risk in BC today and
that approximately 43% of BC’s assessed species are at risk.8
The value of these at‑risk species is widely recognized. The Government of Canada
acknowledged the value of protecting endangered species in 1992 by signing the UN
Convention on Biological Diversity, which committed Canada to implement a national
strategy to protect endangered species and biological diversity.9 Canada finally
delivered on this commitment in 2002 by enacting the Species at Risk Act (SARA) to
protect and recover species that are endangered or threatened. Subsequently, the British
Columbia government agreed to collaborate in implementing the Species at Risk Act. The
Preamble of the Species at Risk Act notes the diverse and important values that at‑risk
species offer:
Canada’s natural heritage is an integral part of our national identity and
history…
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…wildlife, in all its forms, has value in and of itself and is valued by Canadians
for aesthetic, cultural, spiritual, recreational, educational, historical, economic,
medical, ecological and scientific reasons,
Canadian wildlife species and ecosystems are also part of the world’s
heritage…… 10
Surviving species at risk must be protected and recovered in order to maintain the
multiplicity of public values described in the Act’s Preamble. Endangered and
threatened species and their habitats provide the following public values, among others:
·

Maintenance of “Supernatural British Columbia”

Species at risk are of enormous value to this province – the province with the greatest
level of biodiversity in Canada.11 For example, BC represents the last refugia for many
large mammals in North America, a number of which are species at risk. Species at risk
in BC include the spotted owl, peregrine falcon, grizzly bear, marbled murrelets,
mountain caribou, Vancouver Island marmot, and other charismatic species.
These species are an essential part of “Supernatural British Columbia” –the slogan that
has long been the centerpiece of BC tourist marketing campaigns. “Supernatural British
Columbia” would lose much of its appeal if we lose endangered and threatened
species—and the unique habitats that they require. 12 The loss of species like the spotted
owl, mountain caribou and Vancouver Island marmot would make it most difficult to
claim that we continue to be “Supernatural British Columbia.” And “Supernatural
British Columbia” has enormous economic and social value to this province.
Furthermore, governments around the world now recognize the broader economic
importance of protecting natural assets. For example, a number of US state
governments have officially recognized that protection of open space must be included
as a critical element in their plans for economic development.13 A New York state
government report states: ʺThe most rapidly growing states in the country use quality of
life to attract growth. New York State will not be able to compete if it cannot retain its
natural and cultural assets.”14 The chief economist for one of Californiaʹs largest
corporations has found that corporate decision‑makers consistently rank the quality of
an areaʹs physical environment as one of the two top factors in siting an enterprise.15
With our license plates we tell businesses considering locating here that BC is the “Best
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Place on Earth.” That claim rests, to some considerable extent, on the fact that BC is one
of the last remaining places on earth with a relatively full spectrum of wildlife species.
Recent public opinion surveys confirm that British Columbians place a high value on
species at risk and their habitats. In a 2008 survey of British Columbians, more than 80%
expressed support for the protection and recovery of species at risk, with about the same
number expressing concern for the loss and extinction of plants and animals in British
Columbia.16 Further, over three‑quarters of respondents supported the enforcement of
federal species at risk legislation and the majority of respondents indicated that the
protection and recovery of species at risk should be given priority over economic
considerations.17
A 2007 public opinion poll18 of Lower Mainland residents found that approximately 95%
of residents supported prioritizing the conservation and protection of wildlife species
and their habitats over economic development.19 In addition, over three‑quarters of
those surveyed agreed that it is important to protect natural ecosystems and plant and
wildlife species in order to maintain human quality of life.20
·

Ecosystem Services that Habitat Provides to Economy and Society

Endangered and threatened species are often an essential piece of an ecosystem that
provides society with ecosystem services of substantial economic and social value. An
accurate accounting of the value of at‑risk species must recognize this.
For example, a recent Simon Fraser University study21 sought to quantify the economic
value of maintaining old‑growth forests, a key habitat for endangered species such as
the spotted owl.22 The study quantified the economic value of some of the various
forest functions – e.g., their functions as carbon sinks (rapidly becoming more valuable
with the development of carbon trading regimes), recreation sites and the value of non‑
timber forest products such as wild, harvestable mushrooms. Examining several
possible outcomes based on varying timber prices and demand and varying levels of
timber harvesting, the study concluded in 90% of scenarios it generally made more
economic sense to conserve the old‑growth forest—and endangered species habitat—than
to harvest the timber.23
Another example is wetland habitat. Wetlands support an extraordinarily high
percentage of at‑risk species.24 And the same wetlands that provide habitat to
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endangered frogs and other species also provide valuable functions to society,
including:
*water supply;
*water purification;
*climate stabilization;
*carbon sequestration;
*waste treatment; and
*recreation.25
If the wetland habitat that supports the frog is lost, society may not just lose the frog.
Society may not be able to replace the wetland’s essential ecosystem services – or only at
great financial cost.
For example, it has been estimated that the waste‑cleansing services of natural wetlands
in the lower Fraser Valley are worth at least $230 million each year—and many times
that amount if replacement infrastructure costs are added.26 New York City found it
more economical to pay $1.8 billion to protect wetlands and other watershed lands than
to pay the $8 billion dollars it would have otherwise cost to build an artificial water
filtration system.27
Similarly, wetlands are the source of water recharge for many aquifers that serve
as community water supplies. One study estimated that to replace the water
supply service provided by a single acre of wetland cost almost $300,000.28
Wetlands, forests and other endangered species habitat also provide the ecosystem
service of sequestering greenhouse gas emissions—a function that society is now
investing billions of dollars to try to reproduce with carbon capture technology.29
Clearly, when natural habitat for at‑risk species is destroyed, the economic costs
associated with replacing the goods and services provided by that habitat can be
enormous. In fact, in some cases humans will simply not be able to replace critical
ecosystem services provided by the environment.30
§

Maintenance of Ecological Stability

Diversity of genetic traits – including diversity of species – is essential for the long‑term
survival of any ecosystem. Ecosystems depend on many interactions among organisms
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and their physical environment. When ecosystems lose species, these interactions are
compromised and the ecosystem becomes less resilient to disturbance and less likely to
thrive in the long‑term. When potentially catastrophic natural events take place (e.g.
climate change, disease pandemic, natural disasters), their effects will be most severe in
degraded areas where species have been lost and biodiversity reduced.31
As Environment Canada has stated:
Everything in an ecosystem interconnects…The disappearance of a species from
the earth marks not the beginning, but the end of the process of deterioration. It
is a sign that the ecosystem in which the species played its integral role has also
been damaged. At some point, the ecosystem itself may be so destabilized by the
loss of interactive species that it will lose its integrity and collapse. Should the
actions of man place that sort of stress upon the biosphere, then the human
species, for all its inventiveness, could well be the author of its own extinction.32
British Columbia’s endangered sea otters provide a good historical example of the
importance of endangered species to ecological stability. In the nineteenth century,
hunters eliminated the entire sea otter population on the BC coast. The loss of this
species led to the destruction of massive kelp bed ecosystems along the coast that were
essential nurseries for fish. As the sea otters who fed on sea urchins disappeared, the
sea urchin population quickly exploded and destroyed the kelp. As a result, vast
expanses of BC coastal waters were transformed from rich kelp bed ecosystems into vast
sea urchin barrens – with substantial impacts on human fisheries.33
In modern times, the steep decline of natural pollination of our food crops is another
example of how the fate of species is connected to our own. North American farmers
are now extremely concerned about the die‑off of pollinating insects, which poses a
major threat to agricultural production.34
About one third of the food we eat is pollinated naturally by insects such as bees, wasps,
flies and butterflies, and creatures such as hummingbirds and bats.35 The value of such
natural pollinators to American agriculture has been estimated at between $5.7 and $13.4
billion US annually.36 However, numerous insect species are declining.
For example, in BC nine butterfly species are now listed as Species at Risk under SARA,
and the BC Conservation Data Centre lists 81 butterfly species as “at risk.”37 Evidence is

John Doyle, Auditor General
November 25, 2008
Page 8

mounting that the declining number of pollinating insects is causing widespread
reductions in pollination services in southern Canada and elsewhere.38 If we continue to
lose at‑risk insect species, we risk the essential contribution that pollinating insects
provide to human food supply.
§

Maintaining the Long‑Term Global Food Supply

On a related topic, the American Council on Environmental Quality states that
protecting global biodiversity is “essential to the billions of humans that need to be
fed.”39

It is critical that we maintain our present diverse variety of species in order to

maintain global food security.40 Such variety is necessary for the cross‑breeding of
plants and gene‑splicing that improves agricultural yields and produces new types of
food. For example, American wheat only became resistant to a variety of diseases after
agronomists crossbred it with a strain of wild wheat from Turkey. Geneticists saved the
Cornish chicken from extinction by crossing it with other breeds to produce the modern,
fast‑growing broiler chicken. Scientists are crossing a rare Mexican tall grass with corn
in the hopes of producing a virus‑resistant corn.41
§

Protection of Human Health

More human medicine comes from the natural world than from any other source.
Approximately 50% of all medical prescriptions contain naturally derived ingredients.
From aspirin (willow trees) to heart medication (foxglove plant) to antispasmodics
(belladonna), nature has provided us with countless healing and life‑saving medicines.
Here in British Columbia, the Pacific yew tree is a dramatic example of the importance
of preserving rare species. Once discarded and burned as a “garbage tree” after clear‑
cut logging, in recent years scientists discovered that a chemical in the yew bark (taxol)
provides one of the world’s most effective anti‑cancer treatments.42
Yet, scientists have only examined a minute fraction of the world’s species for medicinal
properties. As species become extinct, we lose untold medical breakthroughs. The US
National Cancer Institute is currently racing against time, collecting numerous
endangered species and testing them for anti‑cancer potential – before those species
disappear forever.43
§

Alternative Sources of Raw Materials
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In a world of diminishing resources, biological diversity plays an important role in
providing alternative sources of industrial raw materials. Historically, the wild rubber
tree played a key role in launching the Automobile Century.44 In modern times
scientists screened 6,400 plants for an alternative to petroleum lubricants – and
discovered the Jojoba shrub. This plant produces liquid wax, and is now used to make
polishes, linoleum, chewing gum, adhesives, disinfectants, shampoos and numerous
other manufactured products. A variety of other plant species have the potential to
become inexpensive alternatives to current limited energy resources. However, as
species die out, we forever lose untold potential industrial resources.
In conclusion, British Columbia’s species at risk are a rare and precious public resource,
a resource of immense, varied and tangible value.

The BC Government’s Established Commitment to Protect At‑Risk
Species
In recognition of the extraordinary value of at‑risk species, the federal government
enacted the Species at Risk Act (SARA) in 2002. BC and Alberta are the only provinces
that have failed to enact their own provincial stand‑alone endangered species laws.45
However, BC plays an important role in implementing the federal Species at Risk Act
(SARA).
Recognizing that it does not have endangered species legislation of its own, the Province
entered into an agreement with Canada, the 2005 Canada‑British Columbia Agreement on
Species at Risk. Specifically authorized by SARA, the Agreement commits the Province to
work with the federal government to implement portions of SARA—including the
preparation and implementation of “recovery strategies” and “action plans.”
The Agreement authorizes the two governments to jointly administer recovery planning for
at risk species.46 This includes the preparation and implementation of recovery
strategies, action plans and management plans within a province. SARA dictates that
recovery planning for such species proceeds in two stages:
·

First, a recovery strategy is created, which determines whether recovery of a
species is technically feasible, sets a recovery goal and objectives and strategies
for achieving the objectives, and designates critical habitat to the extent
possible. Recovery strategies must generally be created within one year for
species listed as endangered, and within two years for species listed as
threatened or extirpated.47
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·

Second, an action plan identifies and prioritizes detailed measures to achieve
recovery and includes cost‑benefit analysis of the action plan. Unlike recovery
strategies, action plans need not be completed within a statutory time period.
Only at this later long‑term “action plan” stage can socio‑economic factors be
considered that might constrain habitat protection measures.48

Under the Canada‑BC Agreement for on Species at Risk, responsibility for recovery
planning for a species at risk is generally assigned to the federal or provincial agency
with legal responsibility for management of a particular species or habitat.49
As a result, the BC Ministry of Environment is the lead agency for developing
recovery strategies for the majority of SARA‑listed species within the province—
including most of the terrestrial species. In addition, BC Ministry of
Environment representatives sit on most recovery teams for species whose
recovery planning is led by a federal agency (e.g., for fisheries, federal lands).
These federal‑provincial recovery teams work pursuant to the 2005 Canada–British
Columbia Agreement on Species at Risk. Section 11 of the Agreement states:
11.1 The Parties will endeavour to develop recovery strategies and action
plans that meet timelines and other requirements set in federal and
provincial legislation. In doing so, the Parties will continue to apply a two
stage approach to recovery planning. The first stage, the preparation of a
recovery strategy, will include the determination of whether recovery of the listed
wildlife species is technically and biologically feasible. If recovery is deemed to be
feasible, the recovery strategy will include the recovery goal, objectives and
strategies for achieving the objectives. The second stage, the preparation of action
plan(s), will identify and prioritize detailed measures to achieve recovery and will
include an evaluation of the socio‑economic costs of the action plan and the
benefits to be derived from its implementation.50
As this Agreement excerpt makes clear, in agreeing to develop recovery strategies the
Province agreed to:
…endeavour to develop recovery strategies …that meet …requirements set in
federal…legislation.
What legislative requirements must those recovery plans meet, under SARA?
The statute requires that the recovery strategy include identification of critical
habitat to the extent possible, based on the best science.
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Section 41(1)(c) of SARA specifically requires that every recovery strategy:
must include…an identification of the species’ critical habitat, to the extent
possible, based on the best available information.51
“Critical habitat” is defined as:
the habitat that is necessary for the survival or recovery of a listed wildlife species and
that is identified as the species’ critical habitat in the recovery strategy or in an action
plan for the species.52
Section 2.4 of the Agreement clarifies that the best scientific information must be used to
identify critical habitat. It states that recovery planning at both recovery strategy and
action plan stages:
will be informed by the best available science.53
To summarize, the Province has a clear duty to develop recovery strategies which
include an identification of the species’ critical habitat. Critical habitat must be
identified to the extent possible, and be based on the best available scientific
information. Recovery strategies are to focus on technical and biological feasibility.
Finally, the legislation makes it clear that socio‑economic costs should not be considered
until the “action plan” stage of recovery planning.54

The Province’s Breach of Its Commitment/Duty to Develop
Adequate Recovery Strategies for Species at Risk
Despite the Provincial duties outlined above, our client has learned from documents
obtained through Freedom of Information (FOI) requests that it is now the established
practice of the provincial government to not identify critical habitat for at‑risk species in
recovery strategies. This practice applies even when the exact location of such habitat is
actually known.
The result of this practice is that critical habitat is left vulnerable to irreversible
destruction through development, logging, mining, road‑building, etc.
Through Freedom of Information requests, we have obtained a draft Ministry of
Environment “Direction” statement to recovery team and staff members, which contains
documented evidence of a British Columbia policy of:
·

not identifying critical habitat in recovery strategies for species at risk; and
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·

issuance of a Direction to the teams developing recovery strategies to not identify
critical habitat.55 [See Appendix C]

This Direction to staff stands in direct contradiction to the requirement of s. 41 of the
Species at Risk Act, which specifies that if critical habitat is known, it must be identified in
the recovery strategy to the extent possible.56 Consequently, it breaches the provincial
obligation (set out above in s. 11 of the Canada‑British Columbia Agreement on Species at
Risk) to develop strategies that meet SARA requirements.
To be specific, under the heading “Critical Habitat (Required),” the BC Draft Direction
states the following:
DRAFT BC direction of Critical Habitat: provincial strategies should describe
attributes of habitat (occupied and potential) only. Geo‑spatial identification
of critical habitat should not be included in the recovery strategy. It
should be made clear that critical habitat is not being proposed at this
time.57 [See Appendix C]
The draft Direction then goes on to provide suggested wording for the recovery strategy
to use, instead of identifying critical habitat. The Direction suggests the recovery
strategy should use the following phrasing:
No critical habitat, as defined under the federal Species at Risk Act [s.2],
is proposed for identification at this time. While much is known about the
habitat needs of the species included within this recovery strategy, more
definitive work must be completed before any specific sites can be formally
proposed as critical habitat. It is expected that critical habitat will be
proposed within one or more recovery action plans…58 [See Appendix
C]
Other FOI documents confirm that this Direction is a guideline that provincial
officials are generally being required to follow in the preparation of their recovery
strategies for at‑risk species.59 Wording from the Direction is being found verbatim
in numerous recovery strategies being developed under the leadership of provincial
officials.

Clearly the Direction statement that:
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Geospatial identification of critical habitat should not be included in the recovery
strategy. It should be made clear that critical habitat is not being proposed at this
time.
directly contradicts the requirement of s. 41(1)(c) of SARA, which states that the
recovery strategy:
must include…an identification of the species’ critical habitat, to the extent
possible, based on the best available information.60
Note that SARA requires identification of habitat “to the extent possible, based on the
best available information.”
In contrast, the Direction directs that no habitat is to be actually identified. It directs that
critical habitat should not be proposed and “geo‑spatial identification of critical habitat
should not be included in the recovery strategy.” It directs that critical habitat not be
identified, even when “much is known about the habitat needs of the species…”
Section 41 clearly requires the recovery teams – the most qualified scientists on a
particular species who have the “best available information” on the species ‑‑ to use this
“best information” to identify critical habitat “to the extent possible.”
Yet the provincial Direction instructs recovery team members to do just the opposite. It
directs them to ignore what is known and to never identify the critical habitat geo‑
spatially. It directs them that the recovery strategy should never propose critical habitat.
This is just the opposite of identifying critical habitat “to the extent possible.”
While s. 41 of SARA makes it mandatory to identify critical habitat to the extent possible,
the Direction prohibits that identification. Instead, the Direction suggests standard
wording that states that critical habitat will only come later, at the action plan stage. By
directing recovery teams to not identify critical habitat according to the requirements of
s. 41 of the federal statute, the Direction clearly violates s. 11 of the Canada‑BC Agreement
on Species at Risk, which requires the Province to develop recovery strategies that
…meet… requirements set in federal… legislation.
Furthermore, the Direction violates the Precautionary Principle that is the foundation of
the whole Species at Risk Act scheme. The Direction instructs recovery teams to wait
until “more definitive work [is] completed” even if “much is known about the habitat
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needs of the species included within this recovery strategy.” This Direction language is
contrary to the Accord for the Protection of Species at Risk (“the Accord”) which reflects the
Precautionary Principle stated in s. 38 of SARA and states:
We recognize that: vi) lack of full scientific certainty must not be used as a reason
to delay measures to avoid or minimize threats to species at risk.”61
In addition to the direction to BC recovery teams discussed above, the BC government
also co‑signed a letter to recovery teams reiterating the requirement to identify attributes
but not geospatial locations of critical habitat. This letter, dated 6 June 2007, was
forwarded to our clients by concerned recovery team members. The letter states:
It is important that recovery teams understand that their role in development of the
recovery strategy is to provide the best available science‑based advice to the lead
agency in the form of a technical description of the attributes of proposed critical habitat
for the species (in whole or in part)62 [See Appendix B, pp.20‑23]
In sum, the records obtained by our client suggest that the BC government has instituted
a policy which directs that critical habitat not be identified in recovery strategies—even
where there is sufficient scientific information to do so. This policy violates the legal
obligations pursuant to SARA s. 41, the Agreement, and the Accord.63 As examined below,
this policy is rendering SARA’s provisions ineffective and causing invaluable public
resources to be lost. This is not economic, efficient, or effective government
stewardship.
In response to our argument on this point, Government might reply that the Direction
still allows teams to “describe attributes of habitat…only” in the recovery strategy.
However, it is submitted that the clear intent of SARA is to identify habitat by mapping
it. Habitat is an area in the real world, not a set of adjectives. Habitat can’t be protected
unless you know where it is. Describing general attributes of habitat no more identifies
habitat than describing a house’s general attributes (brown, big shutters, front porch,
small lawn) identifies the precise location of a house. Habitat is identified when it its
“geospatial” co‑ordinates are mapped.

The BC Government’s Refusal to Allow the Identification of
Critical Habitat in Recovery Strategies Renders the Species at Risk
Act Ineffective
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Why is the refusal to identify known critical habitat in recovery strategies so important?
First, remember that habitat loss is by far the biggest threat to at‑risk species. Identifying
critical habitat in a recovery strategy, as required by s.41 of SARA, addresses this threat
by triggering defined statutory protections against destruction of critical habitat.
However, when a recovery strategy fails to identify the critical habitat, the habitat in
question is not legally “critical habitat” under the Species at Risk Act. SARA defines
“critical habitat” as that “identified in the recovery strategy or action plan.” Therefore,
when a recovery strategy fails to identify critical habitat, the habitat upon which the
species relies for survival (or recovery) is deprived of SARA protection. Moreover, if
critical habitat is not identified in the recovery strategy – as is British Columbia’s general
approach – its identification is delayed until the action plan. Because action plans have
no mandatory deadlines for production, the effective trigger for protecting habitat is
delayed. And this delay may last indefinitely, as we will see below.
In practical terms, when a recovery strategy doesn’t identify critical habitat it means that
a number of SARA provisions for protecting such habitat simply do not apply to the
habitat area. Thus, by simply instructing teams to not identify critical habitat the
Province, in essence, “administratively repeals” those protective provisions for that
habitat.
The following protective provisions of the Species at Risk Act are rendered inapplicable
when the recovery team follows instructions to not identify critical habitat in a recovery
strategy:
·

The prohibition against destroying any critical habitat of endangered or
threatened species located on federal lands (s. 58);64

·

The prohibition against destroying any critical habitat of endangered or
threatened species that are not part of federal lands [s. 61(1)];65

·

The obligation of the Minister to publish a “description” of the species critical
habitat in the Canada Gazette (s. 58);66

·

The empowerment of the federal Minister of Environment to make
recommendations to the Governor in Council to apply SARA protective
measures to specific portions of identified critical habitat outside federal lands
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(ss. 58 & 61),67 including a mandatory obligation to make recommendations
where federal laws do not otherwise protect the species or the laws of the
province or territory do not effectively protect the critical habitat;
·

The empowerment of the federal Minister of Environment to purchase lands to
protect identified critical habitat (s. 62);68

·

The monitoring and reporting requirements of the federal Minister triggered by
identified critical habitat (s. 63).69

If critical habitat is not identified in the recovery strategy, application of the above
protective provisions may be indefinitely delayed. A recovery strategy must be
completed in a defined time period of one to three years.70 However, when
identification of critical habitat is delayed until the action plan stage, it may be delayed
indefinitely – because there is no deadline for preparing an action plan. In fact, to date
across Canada only one Action Plan has actually been finalized under SARA – the action
plan for the Banff Springs snail.71
Thus, the effect of BC’s policy to not identify critical habitat in the recovery strategy is to
indefinitely delay protection of critical habitat for almost all at‑risk species.

Evidence of the BC Government’s Failure to Identify Critical
Habitat
Government documents reveal that the BC Ministry of Environment has led or co‑led
the development of recovery strategies for 58 SARA‑listed BC species. BC has
completed its portion of the work for 44 of these species (32 of which have been adopted
by the federal Minister as final SARA recovery strategies and 12 of which are likely
awaiting federal approval). Although the habitat of many of these species is well
known, only two (Spotted Owl and Nooksack Dace) of the 44 species with BC‑led draft
strategies have actually identified “critical habitat.” It is important to note that for both
those species, the identification of critical habitat occurred only after lawsuits were filed
by Ecojustice. 72
Thus, 94% of the final SARA recovery strategies developed by BC to date fail to identify
critical habitat.73 This compares to just 56% of such failures in SARA recovery strategies
for species whose recovery planning was led or co‑led by any other province.74
The pattern of refusing to identify known critical habitat continues. Consider the
current draft recovery strategies that represent the most recent recovery planning work:
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Fourteen (of the 58 total) BC‑led recovery strategies are still in draft form and require
further BC input. Many of these recovery strategies give detailed descriptions of all
known locations of the species in BC. In fact, five of these recovery strategies give
specific numbers of hectares and locations of habitat required for short‑term survival of
the species and describe a detailed method used to reach these numbers. 75 In the
opinion of an Ecojustice conservation biologist who has examined these draft strategies,
13 of these 14 remaining strategies describe sufficient information about habitat to
identify at least partial critical habitat. 76 But none of them do. Significantly, nine of
them adopt verbatim phrases from the draft BC Direction to explain why critical habitat
has not been identified.
An Egregious Example: The Vancouver Island marmot
Development of the recovery strategy for the Vancouver Island marmot provides a good
example of how the provincial Direction to refuse to identify critical habitat is
preventing proper development of a recovery strategy.
The Vancouver Island marmot is a housecat‑sized ground squirrel native to the
subalpine meadows and high‑elevation forests of Vancouver Island. It is one of the most
critically endangered species in BC, with a total global population of fewer than 70 wild
animals,77 plus 123 in a captive breeding program.78 This animal is a true British
Columbia icon. The official Olympic 2010 cyber mascot, Mukmuk, is based on the
Vancouver Island marmot.
Yet even with this iconic status, the Province is failing to prepare the Vancouver Island
marmot’s Recovery Strategy properly—and is delaying identification of its critical
habitat until the action plan stage.
The latest draft of the Vancouver Island Marmot Recovery Strategy parrots the
Provincial Direction in its section on “Critical Habitat.” As a result, the draft Strategy
refuses to carry out the statutory requirement under SARA to ensure that the recovery
strategy:
must include…an identification of the species’ critical habitat, to the extent
possible, based on the best available information.79
FOI documents reveal that recovery team members recognized that the Provincial
Direction prevented them from identifying critical habitat in the Recovery Strategy. A
copy of the December 2007 Draft Recovery Plan (with apparent comments from team
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members) uses the Direction’s suggested wording. It states “No critical habitat… is
proposed for identification at this time.” Next to this is an apparent response from a
team member, stating:
Copied from recommended and existing approaches to habitat protection to
provide context as to why we will offer a definition of CH [Critical Habitat] in
the action plan rather than the recovery strategy. 80 [See Appendix A, p. 2]
However, federal law actually requires that the recovery strategy identify the known
critical habitat “to the extent possible, based on the best available information.” And the
FOI documents show that it was clearly possible to identify at least some of the critical
habitat for the marmot.
For example, one recovery team member commented:
CH [Critical habitat] cannot be fully identified (which would perhaps include
dispersal routes and potential habitat) but it seems as though a partial
identification [of Critical Habitat] would be possible (presumably at least those
sites with the extant populations).81 [See Appendix A, p. 3]
Clearly, the scientists know exactly where the few dozen remaining wild
marmots currently live; every individual is closely followed by researchers. At
the very least, there can be no doubt that their occupied burrows and
surrounding foraging areas are critical habitat to the last few individuals on the
planet. That raises the question of why at least the currently occupied areas
utilized by these animals were not identified as critical habitat. Why was that
obvious critical habitat not identified “to the extent possible, based on the best
available information”?
The FOI documents indicate the answer to this question, from recovery team members:
·

From a very quick read, it seems like there are still some unresolved issues
around SARA compliance…It is not clear from the text why currently occupied
habitat couldn’t be identified... I can’t support sending a document to Director‑
level review that doesn’t appear SARA compliant without a good rationale for it.
‑‑ Lucy Reiss of Environment Canada (PYR) critiquing the December 2007
draft 82
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·

The government stripped out definitions of critical habitat, etc. Things keep
changing. Definition of Critical Habitat is now in the Action Plan. ‑‑ Don
Doyle, Recovery Team Chair, BC Ministry of Environment83

Thus, the Provincial Direction improperly and indefinitely delayed protection that
SARA requires at the recovery strategy stage. It put this protection off indefinitely, to
the action plan stage. And it delayed this protection for the Vancouver Island marmot –
one of the most treasured and most endangered of all BC species.
Other Examples
Garry Oak, Related Species and Spotted Owls
Freedom of Information documents obtained from the BC government show that the
critical habitat identification for the Garry Oak Woodlands, Garry Oak Maritime
Meadows, Garry Oak Vernal Pools and Rigid Apple Moss recovery strategies was
removed pursuant to the BC policy. An “Option Paper” prepared by federal and
provincial government bureaucrats identified six options regarding the potential
identification of critical habitat in the recovery documents.84 Option 1 was chosen.85 This
option recommended that the recovery strategies defer proposing all critical habitat
until the action planning stage. This option was applied although the BC government
knew the exact geospatial coordinates of occupied habitat for numerous endangered
Garry Oak plant species.86
Recovery planning documents state the following:
·

As mentioned to you, no UTM’s [Universal Transverse Mercators – UTMs map
specific locations]87 are in the strategy – these have been removed.88

·

I am making some changes to the GOE Recovery Strategies 9 based on editing
requirements, public and government comments. The most substantial changes are
around critical habitat – we agreed we would amend all the strategies to indicate the state
of our knowledge around critical habitat but not propose any at this stage.89

·

As Kari has forwarded this to you I would like to ask you for the BC response to the
changes I made to the Vernal Pool strategy for Garry oak ecosystems . . . my perspective
on where we are at with endorsement of these strategies is that all partners have had an
opportunity to provide input on these. I presented the drafts at SARCC. SARCC
flagged a few issues, key among these was the critical habitat sections. I presented an
options paper (attached) on how to address critical habitat in these documents. Option 1
was chosen – do not propose critical habitat now but present our state of knowledge on
the subject.90

The BC government’s approach to not identify critical habitat was referenced repeatedly
in different recovery strategy team emails:
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·

What I would like to do is get a clearer picture of how Bruce has asked us to propose
critical habitat, to help me think about how to approach this task. You have told the team
that we have been instructed to provide a ‘recipe’ for identifying proposed CH, but not to
identify specific areas spatially.91

·

How is this? The strategy will describe, to the extent possible, biophysical aspects of
critical habitat, but will not contain geographic locations or spatial attributes (map
locations, or UTMs) of critical habitat.92

Government records show the direction to not identify critical habitat applied to one of
Canada’s most endangered species: the Northern spotted owl:
My fundamental concern is more strategic than these details. We have been directing
recovery teams (CSORT included) that BC will not include critical habitat in recovery
strategies.93
The following are further examples of species for which critical habitat was known but
not properly identified in BC‑led recovery strategies for at‑risk species.
Mexican Mosquito Fern
The draft Recovery Strategy for Mexican Mosquito Fern does not identify any critical
habitat.94 Habitat destruction is the key threat to the survival of the 8 remaining BC
populations of this species. Already, three populations are known to be extirpated
through habitat destruction. The locations of every known population of this species of
small aquatic fern, based on recent (2007) data, are described in detail at page six of its
recovery strategy, including detailed descriptions of the size and dimensions of each
population, the name of each site and some specific descriptions of its location, and, for
most sites, the BC Conservation Data Centre’s reference number for the site, which
corresponds to the known exact geographic location of the site. The recovery strategy
for Mexican Mosquito Fern contains the following statements, taken verbatim from the
BC direction to recovery teams:
It is expected that critical habitat will be proposed within a recovery action plan
following: (1) consultation and development of stewardship options with affected
landowners and organizations, and (2) completion of outstanding work required to
quantify specific habitat and area requirements for these species.95
The information clearly exists to identify at least partial critical habitat for the Mexican
Mosquito Fern in BC: the locations of all or most extant populations are well known,
based on very recent data. Yet despite the ongoing threats habitat loss poses to this
species’ survival, no critical habitat is identified in BC’s recovery strategy for this
species.
Rigid Apple Moss
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The final provincial Recovery Strategy for the Rigid Apple Moss does not identify
critical habitat.96 This species is threatened primarily by habitat loss and degradation.
The recovery strategy includes a map that shows the plant is found in just three
locations on Vancouver Island and Lasqueti Island. The recovery strategy describes in
detail individual patches that have been counted and measured, down to areas as small
as 0.5 square centimetres, indicating scientists know exactly where the rare plants are
growing. But the Recovery Strategy for the Rigid Apple Moss states:
While much is known about the habitat needs of the species included within this recovery
strategy, more definitive work must be completed before any specific sites can be formally
proposed as critical habitat. It is expected that critical habitat will be proposed within one
or more recovery action plans following: (1) consultation and development of stewardship
options with affected landowners and organizations, and (2) completion of outstanding
work required to quantify specific habitat and area requirements for these species.97
This statement is taken verbatim from the BC Direction to recovery teams.
Mormon Metalmark Butterfly
The draft recovery strategy for the Mormon Metalmark, southern mountain population
is another instance in which critical habitat is not identified. 98 This butterfly species is
threatened primarily by habitat loss and degradation. There is very little habitat
remaining for the Mormon Metalmark, and according to the recovery strategy, what
remains is unprotected:
The Southern Mountain population is > 2000 individuals, confined to approximately 15
ha of unsecured habitat, and appears to be isolated from the closest known populations, in
the United States.99
The recovery strategy describes a small number of known locations of Mormon
Metalmark populations and reports the spatial area of these locations. The strategy’s
recovery goal calls for a specific quantity of habitat to be protected: 13.5ha, out of the
existing 15ha of occupied habitat. The information clearly exists with which to identify
which 13.5ha to designate as critical habitat. With only 15ha of habitat in total, finding
the appropriate 90% of this habitat cannot be a difficult scientific task. However, this
recovery strategy reiterates the BC Direction as well, stating:
No critical habitat, as defined under the federal Species at Risk Act [S.2], is proposed for
identification at this time. While much is known about the habitat needs of the Mormon
Metalmark, more definitive work must be completed before any specific sites can be
formally proposed as critical habitat.100
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Night Snake
The draft recovery strategy for the endangered Night Snake does not identify critical
habitat either.101 The main threat facing this species is loss and degradation of its habitat.
The recovery strategy states:
It is necessary to maintain the species in the short‑term while knowledge gaps are
addressed. Short‑term habitat protection targets to maintain the species are presented in
the objectives below…..These targets are believed to be necessary to support the species in
the short‑term….102
As you can see, the recovery strategy clearly states that to maintain the Night Snake in
Canada in the short term – let alone the long term – immediate habitat protection is
needed. The recovery strategy goes on to describe (at page seven) in some detail a
method already developed and implemented by the recovery team to determine the
habitat that must compose the “short‑term habitat protection targets” believed necessary
to maintain this species in the immediate future. The recovery strategy describes the
exact size in hectares, specific location, and precise layout of habitat that is necessary.
Yet in its critical habitat section, the recovery strategy for Night Snake states:
No critical habitat, as defined under the federal Species at Risk Act [S. 2], is proposed at
this time. While some is known about the habitat needs of the Night Snake, more
definitive work must be completed before any specific sites can be formally proposed as
critical habitat.103
As described in the recovery strategy, a map of the exact location and layout of habitat
necessary for the immediate survival of the Night Snake exists. In other words, from a
scientific perspective, partial critical habitat for the Night Snake has clearly been
identified and is known to the BC government. Yet from a legal perspective the critical
habitat of the Night Snake has not been identified. The delay in formally identifying
known critical habitat for the Night Snake jeopardizes the survival of this species in
Canada.
The cases above are just a few examples of BC‑led recovery strategies that fail to identify
critical habitat when it appears scientifically possible to do so. As you can see, the
provincial government appears to be routinely refusing to identify and protect the
critical habitat for at‑risk species, as required by SARA, and as it has committed to do.
An audit is required, to determine how the BC Government can change its procedures to
better protect these Crown resources and better live up to its commitment to protect and
recover species at risk.
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Legal Jurisdiction for the Auditor General to Act
Threatened and endangered species are of extraordinary value to British Columbians.
As trustee of these vital public resources, Government is obligated to ensure that they
are not unnecessarily lost or degraded. Government’s apparent failure to properly
identify and protect critical habitat is a failure to steward a key public resource. It is a
failure to operate “economically, efficiently and effectively,” as per s. 11(8) of the Auditor
General Act.
Furthermore, pursuant to s. 13 of the Auditor General Act it is clearly “in the public
interest” for the Auditor General to determine whether irreplaceable public resources
are being wasted and lost due to government’s failure to identify and protect at‑risk
species and their habitat. This is particularly true because the refusal to identify critical
habitat is contrary to both the provincial government’s legal duties under the Species at
Risk Act and its commitments under federal‑provincial agreements, including the
Canada–British Columbia Agreement on Species at Risk and the Accord for the Protection of
Species at Risk.
There are precedents for such an audit. In 1998, the Auditor General audited British
Columbia’s drinking water and asked whether that resource was being adequately
protected by the crown. Thus, the office of the Auditor General has in the past
recognized the economic importance of resource protection and has acted accordingly.104

Conclusion
Endangered and threatened species are irreplaceable public resources. The Province has
committed to conserving such species. Yet Government is apparently instructing staff
and recovery teams to routinely refuse to identify the critical habitat of this resource as
required by:
·

the Canada‑British Columbia Agreement on Species at Risk, the Accord for the
Protection of Species at Risk, and the Species at Risk Act; and

Government’s inherent responsibility to manage and conserve an irreplaceable
economic, social and environmental public resource.
We urge the Auditor General to conduct an examination of this systematic refusal of the
·

British Columbia Ministry of Environment to properly identify critical habitat for
endangered species, pursuant to sections 11 and 13 of the Auditor General Act.
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Yours truly,

______________________
Calvin Sandborn
Barrister and Solicitor

______________________
Devon Page
Barrister and Solicitor

______________________
Tim Thielmann
Articled Student

“Hart Shouldice”
______________________
Hart Shouldice
Law Student
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case of a wildlife species listed as an endangered species, and within two years after the species is
listed, in the case of a wildlife species listed as a threatened species or an extirpated species.
(2) With respect to wildlife species that are set out in Schedule 1 on the day section 27 comes into
force, the competent minister must include a proposed recovery strategy in the public registry
within three years after that day, in the case of a wildlife species listed as an endangered species,
and within four years after that day, in the case of a wildlife species listed as a threatened species
or an extirpated species.
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200 – 2006 West 10 Avenue
Vancouver, BC V6J 2B3
www.wcel.org
tel: 604.684.7378
fax: 604.684.1312
toll free: 1.800.330.WCEL (in BC)
email: admin@wcel.org

November 24, 2008

John Doyle, Auditor General
8 Bastion Square
Victoria, BC
V8V 1X4
Dear Auditor General:
Please be advised that West Coast Environmental Law supports the request that the Auditor
General conduct a formal and complete examination of:
 the systematic refusal of the British Columbia Ministry of Environment to properly
identify critical habitat for endangered species, as required by the Canada-British
Columbia Agreement on Species at Risk, 1 the Accord for the Protection of Species at
Risk, 2 and the Species at Risk Act. 3
We urge you to undertake this examination. Species and their habitats provide many tangible and
intangible benefits, and are undoubtedly one of the reasons our provincial government felt we
could refer to our province as “the best place on earth”. Their economic value is huge, for
activities such as tourism and recreation, and for services such as water filtration and carbon
sequestration. Protecting habitat is the single most effective way of ensuring that endangered
species survive; it is also one of the most cost-effective. The habitats and the species that depend
on them are part of the natural heritage that we are responsible for leaving to our children and
our children’s children.

Sincerely,
West Coast Environmental Law

Patricia Chew
Executive Director
1

Canada-British Columbia Agreement on Species at Risk,
http://www.sararegistry.gc.ca/sar/permit/administrative_e.cfm.
2
Signed by the federal, provincial and territorial governments of Canada
3
Species at Risk Act, S.C. 2002, c. 29
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Dr. Faisal Moola, PhD
Director of Terrestrial Conservation and Science
David Suzuki Foundation
219-2211 West 4th Avenue
Vancouver, BC, V6K 4S2

November 24 2008
John Doyle, Auditor General
8 Bastion Square
Victoria, BC
V8V 1X4
Dear Auditor General:
Please be advised that David Suzuki Foundation supports the request that the Auditor
General conduct a formal and complete examination of:
 the systematic refusal of the British Columbia Ministry of Environment to
properly identify critical habitat for endangered species, as required by the
Canada-British Columbia Agreement on Species at Risk,1 the Accord for the
Protection of Species at Risk,2 and the Species at Risk Act.3
We urge you to undertake this examination given high rates of endangerment in the
province, as well as the fact that current government policy is not working.
For example, British Columbia is Canada’s richest province, biologically. It is home to
76 per cent of Canada’s bird species, 70 per cent of its freshwater fish species, and
thousands of other animals and plants. Well over 3,600 species call B.C. home, and many
of these, such as mountain goat and mountain caribou, live mostly – or only – in the
province. For others, such as the migratory Trumpeter Swan and Sandhill Crane, B.C. is a
critical wintering ground or stopover. However, more than 1,600 species are currently
threatened or endangered in B.C. and levels of endangerment are especially high within
some wildlife groups4.
British Columbia is one of only two provinces in Canada that lacks stand-alone
endangered species legislation, the province choosing instead to rely on existing wildlife
1

Canada-British Columbia Agreement on Species at Risk,
http://www.sararegistry.gc.ca/sar/permit/administrative_e.cfm.
2
Signed by the federal, provincial and territorial governments of Canada
3
Species at Risk Act, S.C. 2002, c. 29
4
Moola et al. 2007. Biodiversity. 8(1) 3 – 11.
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Dr. Faisal Moola, PhD
Director of Terrestrial Conservation and Science
David Suzuki Foundation
219-2211 West 4th Avenue
Vancouver, BC, V6K 4S2

and resource management laws, such as the amended Wildlife Act and Forest and Range
Practices Act, to address species and ecosystems at risk. However, the existing
fragmented policy landscape for BC’s species at risk provides little legal mandate for
protection and has proven to be ineffective to actually protect and recover wildlife at risk
or their habitat. For example a recent review5 found that eighty-seven per cent of known
threatened and endangered species in British Columbia are not protected under BC’s laws
or policies for species at risk (e.g., the IWMS policy of the Forest Range and Practices
Act and the Wildlife Act) or under federal endangered species legislation (Species at Risk
Act). Furthermore, existing provincial laws do not require habitat protection (and, in
some cases, prevent habitat protection) and do not require recovery planning and action.
The sad reality is the vast majority of BC’s species and ecosystems at risk remain poorly
protected by provincial law. For this reason, we are particularly concerned about the
systematic refusal of the British Columbia Ministry of Environment to properly identify
critical habitat for endangered species under the federal Species at Risk Act.

Yours truly,

Dr. Faisal Moola, PhD
Director of Terrestrial Conservation and Science

David Suzuki Foundation

5

Ibid.
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November 24, 2008
John Doyle, Auditor General
8 Bastion Square
Victoria, BC
V8V 1X4
Dear Auditor General:
Please be advised that Sierra Club BC supports the request that the Auditor General conduct a formal and
complete examination of:
• the systematic refusal of the British Columbia Ministry of Environment to properly identify critical
habitat for endangered species, as required by the Canada-British Columbia Agreement on Species at
Risk,1 the Accord for the Protection of Species at Risk,2 and the Species at Risk Act.3
We urge you to undertake this examination for the following reasons. Species at risk and their habitat constitute
highly valuable Crown resources with substantial environmental, economic and social values. Habitat loss and
degradation is the primary threat to BC’s at-risk species, threatening 86 percent of identified species at risk in
the province. In addition, wetlands, forests and other endangered species habitat provide invaluable ecosystem
services to British Columbians, including carbon capture essential to mitigating potentially catastrophic global
warming.
The BC government, through its refusal to identify critical habitat, delays protection of critical habitat for
almost all species at risk, the most egregious examples being the Vancouver Island Marmot and Garry Oak
woodlands and meadows. This is contrary to the provincial government’s legal duties under the Species at Risk
Act and its commitments under federal-provincial agreements. Sierra Club BC believes it is clearly in the public
interest for the Auditor General to determine whether irreplaceable public resources are being wasted and lost
due to government’s failure to identify and protect critical habitat for species at risk.
Sincerely,

Susan Howatt
Director of Campaigns and Community Engagement
(On behalf of Sierra Club of BC)
1

Canada-British Columbia Agreement on Species at Risk, http://www.sararegistry.gc.ca/sar/permit/administrative_e.cfm.
Signed by the federal, provincial and territorial governments of Canada
3
Species at Risk Act, S.C. 2002, c. 29
2
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November 24, 2008
John Doyle, Auditor General
8 Bastion Square
Victoria, BC
V8V 1X4
Dear Auditor General:
Please be advised that Georgia Strait Alliance supports the request that the Auditor General
conduct a formal and complete examination of:
 the systematic refusal of the British Columbia Ministry of Environment to properly
identify critical habitat for endangered species, as required by the Canada-British
Columbia Agreement on Species at Risk, the Accord for the Protection of Species at
Risk, and the Species at Risk Act.
The mission statement of the Georgia Strait Alliance is to protect and restore the marine
environment and promote the sustainability of the Georgia Strait, its adjoining waters, and
communities. In the context of our work, we address species at risk by focusing on threats to
habitat in the Strait of Georgia and its adjoining waters. In the last several years, we have
become increasingly concerned about the failure of both provincial and federal governments to
protect those species that are the most vulnerable.
We urge you to undertake this examination for two primary reasons. First, we already have deep
concerns with how the federal government is implementing its Species at Risk Act (SARA).
This concern is only increased as we see the province not effectively playing its part in ensuring
that SARA protects at risk species. Second, SARA only applies to species on federal lands and
waters, leaving any species unlucky enough to be found outside those boundaries in peril.
Without a stand along the Species at Risk Act, vulnerable species in this province will have little
chance of recovery.

[On behalf of Georgia Strait Alliance]
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