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Access to Information and Public Participation Project 

 

Information is the currency of democracy.  – Ralph Nader 

 

NOTE:  Throughout this paper, where a generic term is needed, I have used “FOI” legislation, despite 

the fact that some constituencies have “Access to Information” or “Official Information” Acts instead.   

 

 

BEST INTERNATIONAL PRACTICES:  A BRIEF SURVEY 

 

The United Nations General Assembly resolved in 1946 that “Freedom of 

Information is a fundamental human right and is the touchstone for all freedoms to 

which [the U. N.] is consecrated.”  In what follows, I will survey some highlights of 

freedom of information accessibility under different states’ current legislation with 

the intention of setting some high-water marks, hopefully for Canadian FOI to match 

or even exceed.  I will also look at some low-water marks as well, in less detail, for 

contrast. 

   

Since this is not a paper in comparative law, but a brief report on some 

exemplary recent international developments, I will not consider in any depth the 

reasons why some countries rather than others may be better disposed towards, and 

more efficient about, supplying government information to the members of their 

publics.  However, it might be helpful to get a sense of the socio-legal culture behind 

some of these exemplary practices.  The culture must be supporting them, in ways 



that may not be immediately apparent.  “Legal transplants,” even if voluntarily 

accepted rather than colonially or neo-colonially imposed, tend not to take properly or 

to be rejected if they are not somehow compatible with other patterns of social 

organization.  

 

We need to think about what kind of socio-legal culture exists in Canada 

today, as well as what sort we might like to see develop for the future around the 

issues of access to information and public participation.  The academic literature tends 

to characterize us as a nation whose leaders were reluctant about implementing FOI 

legislation, thereby prejudicing it towards ineffectualness.  Given that ambivalent 

history, and what one commentator calls the “loophole-blocking defensiveness” in our 

system, there is a greater challenge in adapting to or amending the legislation we 

currently have, and in looking at the practices that have emerged in connection with 

that legislation. 

 

For this paper, however, we will look specifically at best practices in other 

countries.  While the standouts are Sweden and New Zealand, both of which will be 

considered in some detail below, I will also look at some English (not British) and 

Irish statutes, as also some Australian ones (mostly by comparison/contrast with the 

New Zealand material).  There should probably be a full, separate study done holding 

up American and Canadian access-to-information to comparative scrutiny; I will 

include only a few observations in order to retain a focus on (northern) European and 



(antipodean) Commonwealth practices, of which most people are generally less 

aware.  

 

I have not formally surveyed the way in which FOI is or is not entrenched as a 

right in constitutions around the planet.  Article 19 of the United Nations’ 

Declaration on Human Rights specifies a right “to seek and receive information;” the 

European Convention on Human Rights does not, but attempts have been made to 

transmute both its Article 10 (the right to enjoy free speech and to pass on 

information) and its Article 8 (the right to enjoy family life and privacy) into rights 

to access to information.  Court cases have been most productive regarding Article 8, 

which has been successfully invoked in the context of dangers from nuclear 

establishments (e.g. McGinley and Egan v. U.K), the argument being that family life 

and privacy may be conditional on knowing of dangers to one’s family’s health and 

security.  

  

 

FIRST STUDY:  SWEDEN 

 

The materials I have looked at are Sweden-specific, and do not cross-reference 

to other Scandinavian countries, which could be considered in future to round out a 

picture of the local socio-legal backdrop to Sweden’s exemplary legislation.  That 

legislation serves to establish some clear hallmarks for statutes conceived with 

generous intention in terms of providing information access, and it stands out as more 



open that that of the European Union generally.  In fact, there was some concern 

when Sweden joined the E.U. for this reason.  

 

The public’s right to access official documents is inscribed in the Freedom of 

the Press Act, which is part of the constitution; this constitutional basis for freedom 

of expression and FOI is central to the strength of the legislation, and to the high 

value placed upon it within the country.  “In order to encourage the free interchange 

of opinion and the enlightenment of the public, every Swedish subject shall have 

access to official documents.”  The reasons in favour of maximal FOI openness in this 

system are democracy, control or legal certainty, and – interestingly – efficiency; the 

idea is that governments will expect scrutiny and manage expenses, in particular, 

with an eye to how they will all look in print and the public eye.  

 

One very important point in connection with the text cited above is that 

“every Swedish subject” includes foreigners.  This means that non-Swedes find 

themselves able to access information that their own governments in Europe will not 

give out, just as some Japanese were able to get information from the States about an 

American base on their soil which the notoriously FOI-hostile Japanese bureaucracy 

would not release.  Journalists, in particular, can benefit from this provision in order 

to access material unavailable to them at home. 

 

The other crucial determinant in so broadly opening access is the fact that 

“official documents” are defined (“in the keeping of a public authority or drawn up by 



a public authority”) such that the recipient (e.g. a member of the Swedish 

administration) rather than the sender of a document decides whether it can be made 

public.   

 

Additional safeguards and strengths in the Swedish system extend from 

policies about anonymity and registration.  The person requesting information will 

not be identified in the process, which avoids what can be a strong deterrent in some 

FOI-request situations.  In a sense, reluctance on the part of public officials is not so 

much removed from this system as compensated for, and an additional bonus to this 

anonymity policy could be seen as its creating another way to lessen the likelihood 

that a request will be resisted.  Not only can the identity of the requester not be asked, 

but nor can the purpose of the request.  European Union FOI policies do not include 

this safeguard. 

 

E. U. nations are not obliged to keep a registry of documents, either, which 

Sweden mandates.  The benefits of registration are obvious; Swedes (and others) do 

not have to know in advance that a document exists, and the office or official 

producing it, but may effectively browse for information and discover the existence of 

documents on their own.  The cumulative effect of this strength in the system can 

only be guessed at, but it appears to be significant.  To be clear, I should add that the 

American FOIA model does not require that requesters must identify a particular 

record; they are entitled to documents that fulfil their needs if the latter are clearly 



and specifically described (Fischman and Meretsky 98).  Of course, a request that is 

judged overbroad may be turned down as unreasonable.  

 

One unexpected dimension to the Swedish legislation is that it provides for 

“freedom of the informant” (another aspect that may not harmonize with E. U. 

rules).  This means the freedom of public officials to supply information regarding 

the contents of public documents (including E. U. documents, of course) to the press.  

Combined with the positive protection of sources by journalists—who have a duty not 

to reveal them, not merely the choice available not to do so, while public authorities 

have a duty not to inquire—freedom of the informant creates tremendous potential 

for exchange of information.  There is no disincentive for a government official to 

share something of public interest coming across his/her desk.  Rather than “leaking” 

a document, in our terms, workers would be exercising a protected freedom under 

enabling circumstances. 

 

The system does impose some limitations on what may be made public.  

However, the list (unlike the E. U.’s, and most that I have seen s0 far) does not 

contain a residual final category, and it includes as its seventh category “the 

preservation of animal or plant species.”  Also important to note is that all of the 

categories simply “may” (rather than will/shall) create restrictions.  There is no 

presupposition that this will necessarily be the case.  Significantly, confidentiality is 

optional rather than mandatory. 

 



A final procedural protection is that the question of whether to give out 

information is asked fresh whenever a request is made.  A “test of harm” is applied 

every time, as to whether it would really harm the interest supposed to be protected if 

the document(s) requested were to be made public.  Again, the cumulative effect of 

this kind of detailed attention to promoting openness could be highly noticeable over 

time. 

 

Not only are there cumulative effects to consider, but synergetic ones as well.  

The Swedish system seems strongest in the way that its specifications appear to 

dovetail with each other to create the maximum amount of access, the maximum 

awareness of the access available, and the maximum ease of enjoying that access.  It 

anticipates many of the problem areas in FOI legislation (having provided for 

mandatory secrecy regarding individuals’ tax information, for example) without 

compromising the principles of open access in a democracy.  Whether it will face 

challenges from other countries in the Union is not apparently a concern, although if 

they were to attempt to impose their legislation extraterritorially there could be some 

tricky cases soon. 

 

 

SECOND STUDY:  NEW ZEALAND 

 

It was not expected that New Zealand’s FOI legislation would be such a 

success as it has proven to be.  This fact is alluded to in the literature as “the Kiwi 



paradox,” after the title of a paper that describes the historical evolution of the New 

Zealand system’s reception and evaluation by critics; most of what follows is based on 

that work.  On paper, Australia’s (now amended) FOI legislation looked more 

promising, for several reasons.  The Kiwi paradox is thus a cautionary tale of sorts, as 

well as good way to get at questions of value in connection with FOI regimes; what 

are the tests that we may apply to evaluate different systems? 

 

One contentious area, that of “reason-giving” for government decisions—it 

remains debated in the U. K., for example, whether it should be obligatory at all—is 

pointed up by the New Zealand requirement that written accounts be provided of 

reasons expressed orally in the decision-making process.  This is an outgrowth of the 

New Zealand system’s design, which makes information, not documents, the subject 

matter of access.  While it is perhaps an index to the success of this design that New 

Zealand legal and government people treat the use of information for the target as 

axiomatic, Snell explores the report of the Danks Committee, responsible for the 

design, in order to establish how this choice was made, and concludes that this 

important design “divergence” (i.e. divergence from other access to information 

regimes, particularly the Australian one which grudgingly accepted the American--

and consciously rejected the Swedish--model) “was more accidental than a calculated 

policy” (Snell 585).   

 

On Snell’s analysis, followed here, there are eight significant points of design 

divergence (which I will summarize).  The second point is interpretation.  Snell gives 



the Danks Committee credit for “creating a revolution in the handling of government 

information” by fostering a pro-disclosure approach amongst the designers, 

implementers and judiciary ; “[t]he Danks Committee based its whole design of the 

Official Information Act on the ‘presumption . . . that information is to be made 

available unless there is good reason to withhold it’” (589).  As a result, the New 

Zealand bureaucracy, unlike the Australian one, “confronted with a presumption in 

favour of release and a framework of access that was designed to ensure a progressive 

increase in the availability of information[, n]ow sees its task as seeking to ‘manage 

the process of release of information’” (590).   

 

The third point in design divergence concerns exemptions.  Snell sees the 

Australian (and Canadian) obsession with curtailing loopholes as a legacy of the 

American approach to access, one consequence of which is “the creation of a complex 

set of exemption provisions that fail the tests of accessibility and intelligibility” by 

being overlong (sixteen pages in the Australian act’s case) and over-complex 

(engendering “intense Talmudic debate over twists of meaning” of exemptions as 

great as a page-and-a-half in length) (590 and 591).  New Zealand’s Official 

Information Act exemptions are framed very generally, and reflect an approach that 

concentrates on the likely consequences of disclosure; like the Swedish exemptions, as 

a result, New Zealand’s are optional, not mandatory, even in the case of Cabinet 

papers (a litmus test for FOI systems). 

 



The fourth point of design divergence concerns public interest.  Section 9 of 

the New Zealand act contains a single public interest test, whereby factors which 

favour disclosure must be weighed against criteria allowing for an exemption.  The 

Australian Commonwealth Freedom of Information Act, by contrast, “retains the most 

complicated arrangement whereby users are confronted by three forms of public 

interest test and a plethora of exemptions to which no public interest test applies,” 

and has used the public interest as “an ad hoc, limited and non-interchangeable set of 

tools to be used as a last resort for a limited series of tasks” (Snell 603).  The best 

practice embodied by the Official Information Act (N. Z.) is to use the public interest to 

promote discretionary disclosure. 

 

The fifth point of divergence relates to review of decisions.  Like Canada, New 

Zealand  rejected the internal review option; the Danks Report does not say why 

(Snell 604).  Applicants can proceed directly to external review, which forms a sixth 

point of design divergence:  New Zealand favoured an ombudsman system, partly for 

historical reasons (the dispute-resolution achievements of the Ombudsman between 

1962 and 1977, Sir Guy Powles).  Administering the act, first through an Information 

Authority and currently through the Department of Justice (which formed an 

“Information Unit” for the purpose) constitutes the seventh point of divergence.       

 

“The whole New Zealand experiment was based on the expectation that the 

Act and the administration needed to evolve” (606).  The eighth and final point of 

design divergence is in some ways both the most abstract and the most interesting, 



because it relates to cultural change.  It also focuses the paradox mentioned at the 

outset, because while there were very high expectations about Australia’s FOI system 

bringing profound change to public administration in that country, which have been 

disappointed, there were low expectations about what the New Zealand system would 

achieve, and these have been reversed.   

 

Where Australian FOI was “largely designed and advocated for in private or 

within a narrow bandwidth or interested bureaucrats, academics and lawyers” (613), 

“the New Zealand experiment commenced life in a more routine and mundane 

fashion” (614) with the result that “informed insiders develop[ed] a model that was 

acceptable to the political and bureaucratic leadership” (578).  Pressure from “a small 

and articulate environmental movement increasingly concerned with the lack of 

official information about major development projects” was instrumental (583).  In 

sum, the Official Information Act was “work of an inner circle of bureaucratic and legal 

elites who carefully crafted a mechanism that would allow an evolution of 

bureaucratic and ministerial attitudes to the concept of open government” (583).   

 

 Analysing the New Zealand experience is a vicarious education in best 

practice itself and a process of “indirections find[ing] direction out” (as a 

Shakespearean civil servant has it).  “The Committee knew that it had taken a 

calculated risk and that the final flexible legislative architecture had the potential ‘to 

create a bureaucratic monster fed by the unreasonable antics of those seeking 

information and those seeking to deny it’” (584).  The language of risk, 



experimentation and test results used in connection with New Zealand’s FOI system 

is educational in itself, capturing some of the possibilities of socio-legal change in a 

way that too few other FOI systems bring to light. 

 

TOWARDS A THIRD STUDY:  BEST PRACTICE AND THE ENVIRONMENT 

 

Adaptive management is information intensive.  There is thus a particular 

need for access to information in the emerging context of attempts to use 

collaborative governance to protect ecosystems.  There are problems about 

information disclosure built into experimental science; conservation biologists deal 

with the same intellectual property prioritites as their colleagues, despite an urgent 

extinction context (conservation biology being a “mission-oriented science”).  

Problems around research disclosure are intensified by the relationship between 

scientists and (government) agencies (Fischman and Meretsky 90-94).  In the context 

of endangered species, of course, there may be negative incentives for conservationists 

in connection with the release of data, insofar as location data may assist poachers or 

harassers of wildlife.  

 

A clear limitation to FOI legislation for environmentalists is that it mandates 

only the release of agency records.  Federally-funded research would seem at least 

potentially to fall into a category amenable to disclosure requirements; “annual 

reporting requirements in exchange for permission to study the public’s biological 

treasures is a fair balance between access and control” (Fischman and Meretsky 112).  



Another shortcoming to American-model legislation is that it “does not require that 

an agency conduct investigations to answer a public query, or even that an agency 

retain information[; t]he agency must disclose only whatever records it might 

currently have that contain relevant information” (98).  

 

I have chosen the example of endangered species to show that if one precises 

the kind of issue of most concern, it becomes clear that very specific access-to-

information dynamics come into play.  The real engagements will be in the details of 

how FOI legislation interacts with a public interest of a particular nature.  Having 

researched the general picture in this paper, I am now convinced that further work 

should focus on particular themes (like endangered species) in order to highlight 

exactly how current legislation enables or disenables best practices.    

 

FURTHER CONSIDERATIONS 

 

How useful is the information accessed? 

 In Oliver Twist, Beadle Bumble boasts that “the great principle of our out-of-

door relief [for paupers] is to give [them] exactly what they don’t want; and then 

they get tired of coming.”  Anyone who has filed an FOI request, only to be given a 

great stack of material, at a not insignificant cost, and rather late, with many phrases 

blacked out, knows that such filings can be more frustrating than anything else.  The 

process itself can be intimidating and the results themselves disappointing.  

 



 One important thing to bear in mind about FOI is that while transparency is 

important, access to government information is just that:  access to material which, in 

the context of assessments about decision-making (on environmental matters, for 

example), may be helpful only to a certain point.  In terms of making government 

more accountable, transparency should be very helpful.  In terms of educating itself 

on an issue, the public needs to bear in mind that the documents released are 

organized around a pre-established set of criteria—the government’s—and that 

questions may be framed and thereby narrowed accordingly.  It would be ironic if 

public participation were compromised, not by a paucity of information release, but 

by an unhelpful surfeit.  We hope for information to be a spur to public participation, 

not the cause of NGO burn-out and citizen apathy. 

  

A topic that could be pursued in future is what sort of information is the most 

helpful in the context of environmental activism.  For that, someone would have to 

ask the activists themselves, and make some assessments as to which types of 

information are the most informative all-round.  It might work to focus first 

provincially, then nationally, then internationally, but also, along the lines suggested 

by some of the research in this paper, to work out the strengths and weaknesses of (to 

pick the most obvious example) the American and Canadian FOI systems and to 

draw up a guide as to who, in a cross-border environmental effort, will be best able to 

get which information.  This could have been helpful, for instance, in the case of the 

GSX pipeline, where the State of Washington component would allow for requests 



for information in the American FOI system, while the Vancouver Island component 

would allow for requests to be made in Canada.     

    

The “Kiwi paradox” reminds us that some of abstract expectations about what 

will and won’t work best in the FOI/Public Participation context may be reversed by 

actual events.  We need to be sure that we stay focused on the purposes of the 

freedoms we want to enhance, and we need to be wary so as not to confound process 

that builds community decision-making or evaluation with process that exists for its 

own sake.  

  

We have to expect that bureaucratic culture will inure itself to a need to 

produce reasonable-looking output in the FOI context, but that is no guarantee that 

we will not be granted access to material so sanitized and so self-censored that, while 

technically complete, it represents only the tip of the iceberg in terms of real factors 

entering into a bill’s passage or a judge’s ruling or whatever.  While we may always 

have to guess at some of the latter, we still have to be vigilant about what we ask for 

as well as what we get.  More optimistically, we should note the argument that 

government will act most appropriately if it knows that it will be scrutinized.  This 

proactive purpose for FOI legislation should not be downplayed. 

 

Emerging threats to the FOI regimes that are/were normative for us, at least 

until recently, are treated in a companion paper.  Even without “antiterrorist,” budget 

cuts, and other justifications (or partial justifications) for diminishing the amount of 



information about government available to Canadians and increasing the amount of 

information about citizens available to Ottawa/Victoria (decreasing privacy), we 

have a lot to think about in terms of shaping our FOI culture. 

   

Another general issue that could be pursued in specific contexts (and is treated 

in one of these by another project this term in connection with securities listings) is 

what sort of information outside of strictly government contexts should be made 

available to the public, on what grounds, and how.  Again, this is beyond the scope of 

this paper but is implicit in some of the concerns raised above about government 

information itself.  

  

Finally, further research could tackle the matter of the constant potential 

conflict between FOI and protection of privacy.  While the latter (protection of 

privacy) was not part of our focus in this project, and therefore was not considered in 

this paper, it is impliedly present throughout.  It could be beneficial to look for 

exemplary balancings or articulations of the two priorities in other countries and 

other legal systems.  Ours seems to presuppose a tension and to be incapable of 

resolving it to everyone’s satisfaction.  Receiving an FOI file with massive deletions 

made on the grounds of privacy protection reflects a wide margin for the exercise of 

bureaucratic discretion, and we need some creative solutions and strategies in this area 

too.  Perhaps another emerging area of research, the interface between technological 

capacity and information dispersal, could contribute something new here.  
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